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THE  BEVISBD  STATUTE  OF  ONTARIO,  1887, 

CHAPTER  126. 


An  Act  respeoting  Lieils  of  Meohanics  and  others  (a). 
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Intbbprbtation,  8.  2. 

IVhO  BNTITLBD  to  LIBN,  88.  3,  4,  6. 

PbOPEETT  upon  which  LIBN  TO  ATTACH,  88.  5,  6  (2). 
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Sub-contractor's  claim,  8.  8. 
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(a)  This  Act  came  into  force  on  3l8t  December,  1887. 
GmeUe,  1888,  p.  4 ;  R  S.  O.  p.  Ivii. 
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HEB  MAJESTY,  by  and  with  the  advice  and 
consent  of  the  Legislative  Assembly  of  the 
Province  of  Ontario,  enacts  as  follows : — 

Section  1.         1.  This  Act  may  be  cited  as  "  The  Mechanics'^ 
Shorttitle.    Lien  Act:*    R.  S.  0.  1877,.c.  120,  s.  1. 

The  lien  of  mechanics  on  lands  or  buildings,  for  labour  or 
materials  expended  thereon,  is  a  purely  statutory  right ;  no 
such  lien  existed  at  Common  Law. 

Frevious  legis-      The  first  Mechanic*'  Lien  Act  passed  in  this  Province  was- 
latioD.  36  Vict.  c.  27  (1873).     It  restricted  the  right  of  lien  on  the 

land,  to  those  who  had  contracted  directly  with  the  owner  of 
the  land ;  but  it  gave  to  sub-contractors  the  right  of  serving^ 
notice  of  their  claims  upon  the  owner,  and  upon  such  notice 
being  served,  authorized  the  owner  to  pay  their  claims,  out 
of  any  money  due  by  him  to  the  contractor  primarily  liable 
therefor.     This  Act  was  subsequently  amended  in  1874,  by 
38  Vict.  c.  20,  which  gave  sub-contractors  also  the  right  of 
lien  on  the  land.    These  Acts  were  subsequently  consolidated 
by  the  R.  S.  0.  (1877),  c.  120.     After  this  consolidation  the 
Consolidated  Act  was  further  amended  by  46  Vict.  o.  15, 
which  gave  certain  extraordinary  rights  of  lien  tu  wage 
earners,  in  respect  of  thirty  days'  wages:  and  additional 
amendments  were  made  by  47  Vict.  c.  18,  and  50  Vict.  c.  20. 

The  principal  changes  effected  by  these  latter  Acts  were  the 
avoiding  of  all  agreements  to  prevent  the  attaching  of  me- 
chanics' liens,  except  as  between  the  actual  parties  to  such 
agreements  ;  and  providing  that  liens  for  thirty  days'  wages 
or  less  should  have  the  same  priority  "  before  as  after  "  (jic) 
the  registration  of  the  lien — the  intention  of  tlce  legislature 
no  doubt  was  to  give  such  liens  the  same  priority  "  after  a» 
they  had  before  "  registration,  and  this  error  in  the  wording 
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of  the  original  statute  has  been  corrected  in  this  revision  Seotiona  1,  2. 
(see  post,  section  20,  s.  s.  3).    The  other  amendments  related  to 
the  procedure  for  enforcing,  and  discharging  liens. 

The  present  Act  is  a  consolidation  of  all  these  statutes. 

It  has  been  held  that  when  a  lien  attaches,  the  statute,  Construction 
being  remedial,  is  to  be  liberally  construed;  but  on  the  ques-  °^  -^*'^* 
tion  whether  the  lien  attaches  a  different  rule  should  obtain, 
because,  liens  being  in  derogation  of  the  Common  Law,  the 
Court  should  not  extend  the  statute  beyond  the  cases  speci- 
ally provided  for :  Trade  v.  SearU,  121,  Mass.  229,  and  see 
Flagstaff  Silver  Mining  Co.  of  Utah  v.  Cullins,  104  U.S.  176. 

2.  Where  the  following  words  occur  in  this  Act,  interpreta. 
or  in  the  schedules  thereto,  they  shall  be  construed 
in  the  manner  hereinafter  mentioned,  unless  a  con- 
trary intention  appears : — 

i.  "  Contractor  "  (a)  shall  mean  a  person  con-  "Contractor '» 
tiracting  with  or  employed  directly  by  the  owner  for 
the   doing  of  work  or  placing  or   furnishing  of 
machinery  or  materials  for  any  of  the  purposes 
mentioned  in  this  Act ; 

2.  "  Sub-contractor "  (6)   shall  mean  a  person  "Sub-contrao- 
not  contracting  with  or  employed  directly  by  the  *°'"  ' 
owner  for  the  purposes  aforesaid,  but  contracting 

with  or  employed  by  the  "  Contractor,"  or  under 
him  by  another  "  Sub-contractor ;" 

3.  "Owner"  (c)  shall  extend  to  and  include  a  "Owner." 
person  having  any  estate  or  interest  in  the  lands 

upon  or  in  respect  of  whijh  the  work  is  done,  or 
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"Contractor,' 
definition  of. 


"Sub-contrac- 
tor," defini- 
tion of. 


materials  or  machinery  are  placed  or  furnished,  at 
whose  request  and  upon  whose  credit  or  on  whose 
behalf  or  with  whose  privity  or  consent  (d)  or  for 
whose  direct  benefit  any  such  work  is  done,  or 
materials  or  machinery  placed  or  furnished,  and  all 
persons  claiming  under  him  (e),  whose  rights  are 
acquired  after  the  work  in  respect  of  which  the  lien 
is  claimed  is  commenced,  or  the  materials  or  the 
machinery  furnished  have  been  commenced  to  be 
furnished.    R.  S.  0.  1877,  c.  120,  s.  2. 

(a)  "Contractor."  The  primary  meaning  of  **  contractor" 
is  any  one  who  contracts.  In  this  Act,  however,  and  in  the 
annotations  upon  it,  the  term  is  restricted  to  those  persons 
only,  who  contract  directly  with  the  "owner."  Every  person 
contracting  directly  with  the  "owner"  is  a  "contractor" 
under  the  Act.  Where,  therefore,  the  "owner"  contracts 
with  several  di£ferent  persons  to  construct  different  parts  of 
the  building,  each  person  so  contracted  with  is  a  "con- 
tractor," and  each  "contractor"  would  appear  to  be  a  lien- 
holder  of  the  "same  class,"  (see  Buntiiig  v.  Bdly  23  Gr. 
584). 

(h)  '*  Sub-contractor."  By  the  definition  here  given  of  a 
"  sub-contractor  "  it  would  seem  to  include  all  sub-contract- 
ors, in  however  remote  a  degree  they  may  stand  from  the 
original  "  contractor. "  For  example,  if  A  contracts  with  the 
' '  owner  "  to  build  a  house,  and  then  B  contracts  with  A  to 
do  the  painting  and  papering,  B  is  a  "  sub-contractor,"  and 
as  this  section  in  effect  declares  that  any  person  employed  by 
a  "sub-contractor"  is  higiself  a  "sub-contractor,"  it  follows 
that  if  0  contract  with  B  to  do  part  of  the  painting,  and  D 
contract  with  B  to  do  the  papering,  and  E  contract  with  C  to 
furnish  the  paint  and  F  contract  with  D  to  f nmiah  the  paper. 
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B,  0,  D,  E,  and  F  are  all  Bub-oontraotors  under  the  Act  and 
as  luch  entitled  to  liens. 


Section  2. 


(c)  "  Owner."  It  is  important  to  bear  in  mind  that  the 
lien  given  by  this  Act  to  "  contractors  "  and  "  sub-contract- 
ors" is  to  attach  upon  the  estate  and  interest,  legal  and 
equitable,  of  the  "  owner  "  in  the  building,  erection,  or  mine, 
upon,  or  in  respect  of  which,  the  work  is  done,  or  the  materials 
or  machinery  placed  or  furnished,  (see  section  6).  This  sec- 
tion provides,  that  the  word  "owner"  is  to  extend  to,  and 
include  persons  having  "  any  estate  or  interest  in  the  lands 
upon  or  in  respect  of  which  the  work  is  done,  or  materials  or 
machinery  are  placed  or  furnished,  ai  whose  request  and  upon 
whose  credit  or  on  whose  behalf  or  with  whose  privity  or  consent 
or  for  whose  direct  benefit  aaiy  such  work  is  done,  etc."  The 
word  "owner,"  therefore,  includes  all  persons,  however  small 
their  interest  in  the  land  may  be,  at  whose  request  and  upon 
whose  credit,  or  on  whose  behalf,  or  with  whose  privity  or 
consent,  or  for  whose  direct  benefit,  any  work  is  done,  etc. 
But  persons  contracting  for  work  or  materials,  can  only  bind 
their  own  estates  and  interests,  and  cannot  bind  the  estates  and 
interests  of  other  persons  then  interested  in  the  land.  Thus, 
a  landlord's  Interest  is  not  bound  by  contracts  made  with  his 
tenant  to  which  the  landlord  is  no  party,  even  though  the 
latter  have  knowledge  that  the  work  is  being  done,  or  material 
being  furnished,  on  the  land,  and  though  in  certain  contingen- 
cies he  may,  and  in  fact  does,  become  entitled  to  the  benefit 
thereof  :  Qraham  v.  WiUiams,  9  O.  R.  458  ;  Cornell  v.  Barney, 
33  Sup.  G.  N.Y.,  Hun.  134  And  a  tenant  at  sufferance  is 
not  agent  for,  nor  can  he  bind  the  owner,  by  his  contracts : 
Proctor  V.  Tows,  115  111.  138.  Where  it  is  sought  to  charge 
the  landlord's  estate  with  liens  for  work  or  materials  con- 
tracted for  by  his  tenant,  the  consent  in  writing  of  the  land- 
lord must  be  obtained  (see  section  6,  s.s.  2),  Oraham  v. 
WiUiams,  9  O.  R.  468.  Neither  is  the  dower  of  a  wife  bound 
by  a  contract  made  with  her  husband :  Shaeffer  v.  Weed,  8 


"Owner," 
definition  of. 


Persons  con- 
tracting, can 
only  bind  their 
own  interests 
in  the  land. 


Tenant  at  suf- 
ferance, is  not 
afrent  of  owner 
of  fee. 


Dowress  not 
bound  by  con. 
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traot  of  her 
hubband. 

Contract 
under  which 
lien  ariaes 
must  be 
binding  on 


111.  518. ;  Gore  v.  Cather,  23  111.  634 ;  PhWipa,  s.  195.  But 
where  the  husband  acquires  the  land  after  the  lien  has 
attached,  the  lien  will  have  priority  over  the  dower  (/&.). 

In  order  that  a  lien  may  attach  under  this  Act  it  is  neces- 
sary that  the  original  contiract,  by  virtue  of  which  it  is 
claimed  to  arise,  be  one  that  is  binding  on  the  "owner" 
whose  interest  is  sought  to  be  charged.  It  is  not  necessary 
that  the  contract  of  the  lien-holder  himself  should  be  made 
directly  with  the  "owner,"  otherwise  all  sub-contractors  would 
bo  excluded  from  the  beneiSt  of  a  lien,  but  generally  speakincr 
it  is  necessary  that  the  person  legally  liable  to  the  contractor 
under  whom  a  sub-contractor  directly  or  indirectly  claims, 
shall  have  some  estate  or  interest  in  the  land  on  which  the 
lien  is  claimed. 

Contract  with      Work  done  or  materials  furnished  at  the  request  of  a  person 

no'^nteresUn*^  having  no  interest  in  the  land,  will  confer  no  lien  upon  the 

land.  land.    Thus  when,   in  fulfilment  of  a  policy,  a  house  is 

rebuilt  by  an   insurance    company   upon  the  land  of  the 

insured,  no  lien  for  the  work  or  materials  will  under  such 

circumstances  attach  upon  the  land  :  Phillips,  s.  82. 

Contract  with  Where  the  contract,  by  virtue  of  which  the  lien  <9  claimed, 
is  made  with  an  "  owner"  who  is  a  minor,  or  lunatic,  no  lien 
could  be  enforced  under  the  Act  by  the  contractor  or  any 
sub-contractor,  because  minors  and  lunatics  are  incapable  of 
binding  either  themselves,  or  their  lands,  by  contracts  for  the 
erection  of  buildings,  or  improvements  on  their  property.  And 
it  would  seem  that  a  contract  made  with  a  guardian  of  a 
minor,  without  the  sanction  of  some  competent  court,  for  the 
erection  of  a  building  on  the  minor's  land,  would  not  give 
any  right  to  a  lien  under  this  Act :  McCarthy  v.  Cai-ter,  49 
111.  53 ;  Copley  v.  O'JV^te^  57  Barb.  299 ;  and  see  Cdlina  v. 
Martin,  41  U.  C.  Q.  B.  602 ;  PhiUips,  ss.  108-111. 

Oontraot  with      Where  the  owner  of  land  is  a  married  woman,  as  a  general 
husband,  to     ^^i^  g]|Q  j^ug^  )^  bound  by  any  contract,  express  or  implied, 


minor,  or 
lunatic. 
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under  which  any  buildin){s  or  improvements  may  be  erected,      Section  2. 
or  made  upon  her  land,  otherwise  no  lien  will  attach  upon  ^^  workon 
her  interest  in  the  land  fur  the  price.    It  is  not  sufficient  wife's  Und, 
that  the  work  hAs  buen  done,  or  the  materials  have  been  fur-  *  ' 

nished,  at  her  husband's  request,  unless  it  can  be  established 
that  the  husband  acted  as  the  wife's  agent ;  the  relationship 
of  husband  and  wife,  does  not  of  itself  raise  any  presumption 
that  the  husband  acted  as  his  wife's  agent.    Where  a  husband, 
on  his  own  responsibility,  procured  a  building  to  be  erected 
on  his  wife's  land,   without   her  consent  or  concurrence, 
it  was  held  that  she  was  not  liable  for  the  price :   Wagner 
V.  Jefferson,  37  U.  C.  Q.  B.  551 ;  Eaalinger  v.   Huehner,  22 
Wis.  602 ;  Newcomh  v.  Andrews,  41  Mich.  518  ;    Woodruff 
Iron   Works   v.    Adams,    39    Id.    283;    Wright    v.    Hood, 
5  N.  W.  R,  488 ;  Wendt  v.  Martin,  89  III.  139  ;  Qeary  v. 
Hennessy,  9  111.  App.  17 ;  Little  v.  Vredenburgh,  16  111.  App. 
189.    To  this  general  riile,  however,  liens  for  wages  for  thirty  Liens  for 
-days  or  less  are  an  exception,  and  attach  upon  the  lands  of  a  w^^"- 
married  woman  upon  or  in  respect  of  which  the  labour  for 
which  the  wages  are  payable  has  been  performed,  where  such 
work  has  been  done  at  the  instance  of  her  husband,  even 
though  she  may  not  have  been  a  party  to  the  contract,  pro- 
vided they  are  duly  registered  as  provided  by  section  20, 
{see  section  6,  s.8.  2). 

A  contract  made  with  a  trustee  having  power  to  build  will  Contract  with 
hind  the  trust  estate,  (see  Taylor  v.  GUsdfyrff,  74  111.  354).       trustee. 


(d)  "  With  whose  privity  or  content."    Mere  knowledge  of  Privity  or 
the  existence  of  the  contract,  or  of  the  performance  of  the  consent  of 
work,  or  supplying  of  materials,  is  not  sufficient :  see  Gra- 
ham V.  Williams,  8  O.  R.  478  ;  9  O.  B.  468.     But  an  owner  Estoppel  of 
standing  by,  and  inducing  credit  to  be  given  to  another,  upon  "owner." 
the  representation  that  such  other  person  is  the  owner,  may 
be  estopped  in  equity  from  afterwards  setting  up  his  title 
adversely  to  the  claim  of  a  lien-holder,  whose  lien  has  be^n 
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S«otion  2.     acquired  under  Buoh  oiroumstancos  :  Higgina  v.  Ferguaon,  14 
111.  269  ;  Donaldson  v.  Hdmea,  23  111.  86. 


;  I 


Penona claim*      (0  **  And  all  persons  daiming  under  him.'*    These  word^, 

ipgnDd«r         when  taken  in  connection  with  section  6,  would  seem  to 

owner    how 
far  bound  by    indicate  that  the  intention  of  the  Act  was  to  prevent  the 

liens.  claim  of  a  lien-holder  from  being  defeated  either  by  th» 

death  of  the  "owner"  with  whom  the  lien-holder,  directly 
or  indirectly,  contracts,  or  by  his  transferring  his  interest  in 
the  property  to  another  after  the  Hen  has  attached  ;  and  thia 
view  was  adopted  by  the  court  in  Makina  v.  Robinson,  6  0.  R.  1, 
and  see  Hilton  v.  Merrill,  106  Mass.  528 ;  Smith  v.  yorriSf 
,     120  Mass.  58  ;  Gale  v.  Blaikie,  126  Mass.  274 ;  Amid<m  v. 
Benjamin,  lb.  276  ;  Ettridge  v.  BasMtt,  136  Mass.  314 ;  but 
where  the  "owner"  with  whom  the  lien-holder,  directly  or 
indirectly  contracts,  has  subsequently  to  the  lien  attaching  a^ 
Inatantaneons  mere  momentary  seizin,  as  where  the  property  is  conveyed 
seizure.  ^  j^^^^  ^^^  ^^  contemporaneously  mortgages  it  back  to  hia 

grantor,  the  lien  would  not,  it  seems,  attach  upon  the  estate  of 
the  mortgagee  (see  post,  section  5,  note  h):  but  subject  to  thia 
exception,  the  intention  of  the  Act  seems  to  have  been  that 
all  persons  claiming  under  the  "  owner  "  with  whom  the  con- 
tract is  directly  or  indirectly  made,  whose  rights  accrue  after 
the  work  or  materials,  in  respect  of  which  the  lien  is  claimed, 
have  been  commenced  to  be  done,  or  finished,  should  take 
subject  to  the  lien,  provided  it  be  duly  enforced  as  provided 
by  the  Act  (see  sections  22,  23,  24).  But  it  has  been  held  ia 
the  United  States,  that  in  order  that  a  lien  may  prevail 
against  a  subsequent  mortgi^ee  without  notice,  it  is  necessary 
that  the  contract  should  be  precise  and  definite,  and  not 
subject  to  be  affected,  modified,  or  changed  at  the  will  of  one 
of  the  parties  :  ManeJiester  v.  Seatie,  121  Mass.  418. 

Effect  of  prior      But  in  the  present  state  of  the  authorities  in  Ontario 

registrat  on.     >^  would  seem  that  a  subsequent  grantee  or  mortgagee  of  the 

"owner"  may  acquire  priority  over  the  lien-holder,  by  prior 
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registratinn  :  lee  Douglas  v.  Gkamherlain,  26  Or.  389,  290 ; 
Hynea  v.  Smith,  27  Gr.  160  ;  McFean  v.  Tiffin,  13  App.  R.  1  ; 
Be  Craig  3  0.  L.  T.  601 ;  ReinhaH  v.  Shntt,  16  O.  R.  .  These 
oaies  proceed  on  the  assumption  that  The  Regitiry  Act  applies 
to  mechanics'  liens,  although  section  19  of  thin  Act  expresoly 
declares  that  it  is  not  to  apply  to  them,  except  as  by  this 
Act  is  provided,  (see  aectione  16,  20,  28).  It  has  been 
argued  therefore  that  these  cases  do  not  correctly  interpret 
the  Statute,  (see  22  0.  L.  J.  866,  366). 
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Section  2. 


Assuming  the  reasons  upon  which  these  cases  are  founded  Makina  v. 
to  be  correct,  it  has  been  suggested  (see  Reinhart  v.  Shutt,  2?IJSS'cUa-'^ 
15  O.  R.  )  that  they  in  effect  overrule  the  decision  of  ble  with 
Ferguson,  J.,  in  Makina  v.  Robinaon,  aupra.  It  may,  however,  ^^I^'*  ^' 
be  well  to  observe  that  the  facts  in  the  latter  case  were 
essentially  different  from  those  in  Hynea  v.  Smith,  and 
MeVean  v.  Tiffin.  In  the  latter  cases,  what  was  sought  to 
be  done,  was  to  add  a  subsequent  mortg.igee  as  a  party  in 
the  Master's  office  after  the  time  limited  by  the  Act  for 
bringing  a  suit  to  enforce  the  lien  had  expired  ;  and  inas- 
much as  the  suit  is  not  commenced  as  against  parties  added 
in  the  Master's  office  until  such  parties  are  actually  added  ; 
see  Bank  of  Montreal  v.  Haffner,  29  Gr  319 ;  10  App.  B. 
692  ;  S.O.  anb.  nom.  Bank  of  Montreal  v.  Woi'awick,  Cass. 
Dig.  289  ;  McGraw  v.  Bayard,  96  111.  146  ;  Gardner  v.  Wat- 
aon,  18  111.  App.  886 ;  Lamb  v.  Campbell,  19  111.  App.  272  ; 
the  plaintiff's  right  as  s^inst  such  subsequent  mortgagee 
had  in  fact  expired  under  sections  22,  23  ;  whereas  in 
Makina  v.  Robinaon  the  subsequent  transferee  was  an  original 
party  defendant,  and  the  action  was  commenced  against  him 
in  due  time.  While,  therefore,  the  decisions  arrived  at  in 
Hynea  v.  Smith  and  McVean  v.  Tiffin  appear  to  have  been 
quite  correct  on  the  facts  presented  in  those  cases,  it  is 
possible  that  the  reasons  assigned  for  those  decisions  may 
hereafter  be  found  to  need  modification.  Certainly  they 
seem  somewhat  difficult  to  reconcile  with  section  2  8.s.  3, 
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Section  2.  which  declares  that  the  term  "  owner "  is  to  include  all 
persons  claiming  under  the  person  with  whom  the  contract 
is  made,  "  whose  riqhts  are  acquired  after  the  work  in  respect  of 
which  the  licti  in  claimed  is  commenced^  dhc,"  and  section  6, 
which  declares  that  the  lien  ' '  shall  attach  upon  the  estate 
and  interest  of  the  owner  as  defined  by  this  Act,"  and  section 
19,  which  declares  "  that  except  as  herein  otherwise  provided 
The  Registry  Act  shall  nou  apply  to  any  lien  arising  under 
this  Act." 


i'  i;  !i' 


.1 


i.ii 


Sabaequent  It  has  been  suggested  (Reinhart  v.  Shutt,  supra)  that  the 

ff  *ct  f  °°'  Legislature  has  given  a  quasi -legislative  sanction  to  the  inter- 
gards  McVean  pretation  adopted  by  the  courts  in  Hynes  v.  Smith  and  McVean 
V.  Tiffin.  y  Tiffin  by  the  amendment  introduced  by  50  Vict.  c.  20,  s.  1, 

in  favour  of  liens  for  wages  (see  section  20  s.s.  3,  post). 
This  provision,  as  now  incorporated  in  the  Revised  Statute, 
expressly  provides  that  liens  for  thirty  days'  wages  "shall 
have  the  same  priority  for  all  purposes  after  as  before  regis- 
tration"; but  it  is  open  to  question  whether  that  provision 
does  any  more  than  declsure  what  was  previously,  and  still  is, 
the  law  as  to  all  liens.  That  section  seems  to  imply  that 
previous  to  its  passage  a  lien's  priority  existing  before  regis- 
tration, might  be  lost  by  its  subsequent  registration.  If 
McVean  v.  7  iffin  be  correct  the  priority  of  the  lien  is  not 
lost  merely  by  its  registration,  but  by  reason  of  the  previous 
registration  of  some  conflicting  right,  and  this  prior  registra- 
tion of  a  conflicting  right  will  defeat  the  lien,  as  well  before, 
as  after  its  registration,  if  McVean  v.  Tiffin  be  a  correct 
Actual  notice  interpretation  of  the  Statute.  Assuming  The  Begistry  Act 
Hen'^wt^ofT  *°  apply  to  mechanics'  liens,  as  held  by  the  court  in  McVean 
V.  Tiffin,  supra,  it  would  seem  that  prior  registration  will  not 
give  priority  over  mechanics'  liem,  of  which  the  person 
<  claiming  under  the  prior  registered  instrument  had  actual 
notice,  before  registration  of  the  instrument  under  which  he 
claims,  (see  Rose  v.  Peterkin,  13  S.  C.  R.  677  ;  Wanty  v. 
Robins,  15  O.  R.        ). 


iu. 


THE   MECHANICS     LIEN   ACT. 


11 


Where  a  mortgage  is  given  to  secure  advances  to  be  applied  Sections  2, 3. 
i.i  the  erection  of  a  building  upon  land,  and  all  the  money  is  Mortgage  to 
advikticed  before  any  of  the  work  is  done  by  persons  who  secure  future 
subsequently  register  liens,  the  interest  of  the  morcgrvjee  ia  *"**'^<5*''' 
not  bound  by  such  liens,  (see  Cameron's  Opinions,  p.  184) 
except  as  provided  by  section  5,  s.s.  3. 

It  has  been  held,  thai;  when  a  mortgage  was  given  to  secure  Advances 
future  advances,  and  was  duly  registered  ;  and  advances  were  *!J®'^'®°  » 
made  after  a  right  of  lien  had  been  acquired  under  the. Act,  of. 
but  before  registration  of  the  lien,  and  without  any  actual 
knowledge  of  the  lien  by  the  mortgagee,  that  the  lien-holder 
was  not  entitled  to  priority  over  the  claim  of  the  mortgagee 
in  respect  of  such  subsequent  advances :  BieJiards  v.  Gham- 
berlmn,  26  6r.  402 ;   and  see  Brooks  v.  Lester,  86  Md.  65 ; 
Robinson  v.    Williams,  22   N.  Y.   380  ;    Moronet/s  Appeal  - 

24  Penn.  372  ;  Martsolf  v.  Bamwdl,  15  Kan.  612  ;  laege  v. 
Bossienx,  15  Gratt.  83. 


3.  No  agreement  (a)  shall  be  held  to  deprive  Person  not 
any  one  otherwise  entitled  to  a  lien  under  this  Act,  iien  by  agree- 
and  not  a  party  to  the  agreement  {h),  of  the  benefit  JSy  thereto.* 
of  the  lien,  but  the  lien  r^hall  attach,  notwithstand- 
ing such  agreement.     47  V.  c.  18,  s.  1,  part. 

(a)  **No  agreement."  The  object  of  this  section  is  to  pre-  Agreement  to 
vent  contractors,  or  sub-contractors,  from  entering  into  agree-  '^'''®  ^^®''» 
ments  which  shall  deprive  their  sub-contractors  of  the  right 
of  lien.  .  Under  this  section  a  contractor  might  contract  with 
the  owner  not  to  register,  or  claim,  any  mechanics'  lien,  but, 
notwithstanding  such  an  agreement,  any  person  who  might 
enter  into  a  sub-contract  with  such  contractor  to  perform 
any  part  of  the  contract,  would  be  entitled  to  claim  a  lien. 
Although  no  agreement  can  deprive  any  but  the  party  to  it 
of  the  right  to  a  lien,  yet  it  is  possible  that  agreements  might 
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Sections  3, 4.  be  made  putting  an  end  to  tbe  contract,  or  forfeiting  the  price 
payable  thereunder,  if  any  mechanics'  lien  should  be  regis- 
tered by  the  contractor,  or  any  sub-contractor  under  him,  antl 
inasmuch  as  the  amount  for  which  a  sub-contractor  is  entitled 
to  a  lien  cannot  exceed  what  is  due  by  the  owner  to  the  con- 
tractor under  whom  such  sub-contractor  directly  or  indirectly 
,  claims  (see  post,  sections  8,  10) ,  it  is  possible  that  the  lien  of 

the  latter  might  be  defeated  notwithstanding  this  section. 


Agreement  to 
waive  lien 
does  not  bind 
peisons  not 
parties. 


(b)  ' '  Not  a  party  to  tJie  agreement."  It  would  seem  probable 
that  all  persons  actually  representing  the  estate  of  a  person 
who  has  contracted  to  waive  a  right  to  a  mechanics'  lien,  are 
bound  by  such  an  agreement  though  not  actual  parties  to  it, 
e.g.,  tbe  personal  representative  of  a  deceased  contractor,  or 
sub-contractor,  who  has  made  such  an  agreement,  or  his 
assignee  would  probably  be  held  to  be  bound  by  the  agree- 
ment, because  such  persons  only  take  such  right  of  lien  if 
any,  as  the  deceased  person,  or  assignor,  as  the  case  may  be, 
had  at  the  time  of  his  death,  or  assignment.  At  the  same 
time  it  may  be  argued  that  but  for  the  agreement  they  would 
have  been  entitled  to  a  lien,  and  are  therefore  literally  within 
the  terms  of  this  section.  But  for  the  purposes  uf  the 
construction  of  this  section,  the  personal  representatives, 
or  assignee,  would  probably  be  deemed  in  law  to  be  parties 
to  the  agreement. 


Mechanics  4.  Unless  he  signs  an  express  agreement  (a)  to 

have  liens  for  the  Contrary,  every  mechanic  (fe),  machinist,  builder, 
wor  one,  jjjjjjgj.^  labourer,  contractor  or  other  person  (c) 
doing  work  (d)  upon,  or  furnishing  materials  to  be 
used  (e)  in,  the  construction,  alteration  or  repair 
of  any  building  or  erection,  or  erecting,  furnishing 
or  placing  machinery  of  any  kind  (/)  in,  upon 
or  in  connection  with  any  building,  erection  or 
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mine  (g),  shall  by  virtue  of  being  so  employed  {h) 
or  furnishing,  have  a  lien  for  the  price  of  the  work, 
machinery  or  materials,  upon  the  building,  erection 
or  mine,  and  the  lands  occupied  thereby  or  enjoyed 
therewith  (i),  limited  in  amount  (J)  *o  t^®  sum 
justly  due  to  the  person  entitled  to  the  lien. 
R.  S.  0.  1877,  c.  120,  s.  8 ;  47  V.  c.  18,  s.  1,  part. 


Section  4. 


(a)  "  Unless  he  signs  an  express  agreement."    It  is  obvious,  Agreement  to 
from  these  words,  that  a  parol  agreement  to  waive  the  right  waive  right  to 
of  lien,  is  ineffectual.     The  agreement  must  be  express,  and  in  writing,  and 
not  to  be  gathered  by  implication,  and  must  be  signed  by  express, 
the  party  entitled  to  the  lien.     An  agreement  binds  only  the 
party  who  signs  it,  and  probably  his  representatives,  (see 
section  3,  note  (6) ),  but  not  any  sub-contractor.    Prior  to  the 
47  Vict.  0.  18,  s.  1,  a  "contractor"  might,  by  his  agreement, 
deprive  all  sub-contractors  under  him  of  the  right  of  lien : 
Forhan  v.  Lalonde,  27  Gr.  600. 


Persons  entering  into  contracts  as  sub-contractors  in  the 
expectation  of  acquiring  a  lien  under  the  Act,  before  engag- 
ing in  the  work,  or  furnishing  materials,  should  nevertheless 
inquire  of  the  ''owner"  at  whose  instance  the  work  is  being 
done,  or  materials  furnished,  whether  there  be  any  agreement 
between  him  and  the  '*  contractor  "  debarring  the  latter,  or 
hilt:  sub-oontraotor,  from  claiming  a  lien.  For  although  the 
right  of  sub-contractors  to  liens  can  only  be  barred  by  an 
express  agreement  between  themselves  and  the  "o-.<rner," 
yet  their  liens  may  perhaps  be  rendered  fruitless  by  the 
"  owner"  stipulating  with  the  "  contractor,"  not  only  that 
the  latter  shall  not  be  entitled  to  any  lien,  but  also  that  in 
the  event  of  any  lien  being  claimed  or  registered  by  any  sub- 
oontraotor  under  him,  the  money  payable  under  the  contract 
«hall  be  forfeited ;  because  the  lien  of  a  "  sub-oontraotor  "  is, 


Bights  of  Bub- 
contractors  to 
lien,  how  far 
affected  by 
agreemeiitB 
between 
"owner"  and 
contractor. 
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by  section  8,  limited  to  what  ia  due  by  the  "  owner"  to  the 
"  contractor,"  and  if  nothing  be  due,  the  "  sub-contractor  " 
can  get  no  benefit  from  his  lien  :  Briggs  v.  Lee,  27  Gr.  464 ; 
Ferguson  v,  Burk,  4  E.  D.  Smith  (N.  Y.)  760  ;  AUen  v.  Car- 
man.  1  E.  D.  Smith  (N.  Y.)  692 ;  linn  v.  (fHara,  2  E.  D. 
Smith  (N.  Y.)  660. 

(6)  "  Every  mechanic. "  A  minor,  though  unable  to  bind 
himself  by  contract,  may  nevertheless  if  he  actually  do  work,  or 
furnish  materials,  be  entitled  to  a  lien  therefor :  PhUlips,  s.  88. 
"Sub-contractors"  as  well  as  "contractors"  are  included. 
The  extension  of  the  right  to  register  liens,  to  sub-contractors 
indefinitely,  has  been  considered  to  be  9pen  to  grave  objec- 
tions on  the  score  of  policy,  both  as  regards  the  "owner" 
and  the  mechanic,  (see  Phillips,  s.  60). 


,  .  1 
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Architects,  (c)  *^0r  other  person.'"    An  architect  is  entitled  to  a  lien 

when  entitled  mj^er  this  section,  for  drawing  plans  and  specifications,  and 
superintending  the  erection  of  a  building  :  Amoldi  v.  OoMtn, 
22  Gr..  314.  But  a  distinction  has  been  made  in  the  United 
States  where  an  architect  merely  draws  plans  and  specifica- 
tions, and  does  not  superintend  the  erection  ;  in  such  a  case 
he  has  been  held  not  to  be  entitled  to  a  lien :  Raeder  v. 
Bensberg,  6  Miss.  A  pp.  446  ;  Phillips,  s.  168. 

Extent  of  lien      -^  contractor  is  entitled  to  a  lien  upon  the  interest  of  the 
of  contractor.   ♦«  owner"  in  the  land,  not  only  for  his  own  personal  labour, 
but  also  for  the  labour  of  all  employed  by  him,  and  also  for 
all  materials  he  has  furnished,  or  procured  to  be  furnished, 
for  which  he  is  liable.    The  fact  that  a  lien  is  also  given  to 
the  journeymen,  or  other  labourers  employed  by  the  "con- 
tractor "  is  not  inconsistent  with  the  latter's  right  of  lien ; 
the  effect  of  the  ' '  sub-contractors "   enforcing  their  liens 
against  the  land,  is  merely  to  diminish  pro  tanto  the  lien  of 
Corporation      the  contractor,  (see  Phillips,  s.  40).     A  corporation  doing 
entitled  to  lien,  ^ork,  or  furnishing  material,  would  be  entitled  to  a  lien 
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(see  R.  S.  0. 1887,  c.  1,  s.  8,  s.8. 13).   An  «'  owner"  cannot  have     Section  4. 
a  lien  under  this  Act  against  his  own  building  for  work  done  MQ^^g,..  ^^q. 
thereon,  which  he  can  enforce  in  competition  with  liens  of  not  claim  lien 

'  nn  hm  own 

third  parties :  Phillips,  s.  39. 


on  his  own 
land. 


(d)  "Doing  work.*'    In  order  to  entitle  the  mechanic,  or  Performance 
material-man,  to  enforce  a  lien  for  hL   ..ork  or  materials^.  p^qQigi^Q  j^ 
the  work  must  be  done,  and  the  materials  must  be  furnished,  right  of  lien, 
substantially  according  to  the  orininal  contract  between  the 
"  owner  "  and  the  "  contractor,"  whether  the  work  be  dope, 
and  the  materials  be  furnished,  by  the  "  contractor  "  himself, 
or  any  "sub-contractor"  under  him.     If  there  be  any  sub-  Variation 
stantial  variation  from  the  contract,   then  there  must  be  ^"'"  contract, 
actual  acceptance  of  the  work  and  materials  by  the  "  owner," 
sufficient  to  create  a  new  contract  to  pay  for  them,  or  he 
must  have  assented  to  the  variation,  or  must  himself  have 
prevented  the  performance  of  the  contract,  or  assented  to 
its  abandonment,  (see  Clayton  v.  McConneU,  14  O.  B.  608). 

Where  buildings  are  erected  on  the  land  of  another,  or  Imperfect 
repairs  or  alterations  are  made  to  such  buildings,  the  posses-  SrVoifr^Mt'* 
sion  of  the  land  by  the  owner  aecessR  nly  involves  possession 
of  the  buildiiigs  in  their  existing  state,  and  no  inference  can 
be  drawn  merely  from  such  possession,  or  even  from  actual 
user  of  the  buildings  so  erected,  altered  or  repaired,  of  an 
acceptance  of  an  imperfect  performance  of  the  contract  for 
the  erection,  alteration,  or  repair  thereof,  so  as  to  entitle  the 
contractor  to  recover,  either  on  the  special  contract  or  under 
the  common  counts  a  quantum  meruit,  (see  Munro  v.  Butt,  8 
E.  &  B.  788 ;  Jillis  v.  Handen,  8  Taunt.  52  ;  Fattinaon  v. 
Luckley,  L.  B.  10  Ex.  330 ;  Oldershaw  v.  Oarner,  38  U.  C. 
Q.  B.  37  ;  Gearing  v.  Nordheimer,  40  U.  C.  Q.  B.  21). 

There  is  no  implied  warranty,  on  the  part  of  the  "  owner,"  No  implied 
that  work  can  be  done  accordinpt  to  the  plans  and  specifica-  ^^"an  te**^ 
tions  furnished.    The  contractor  who  undertakes  to  perform  performed 
work  according  to  certain  plans  and  specifications,  in  the  JJ^oifiolSons 
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Express  ac- 
ceptance of 
work  waives 
defect  in  per- 
formance. 
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absence  of  any  stipulation  to  the  contrary,  does  so  at  his  own 
risk,  and  if  the  work  cannot  be  completed  in  the  manner 
specified,  he  cannot,  nor  does  it  seem  possible  that  any  sub- 
contractor under  him  can,  recover  against  the  '*  owner  "  for 
the  work  actually  performed  :  Thorn  v.  Mayor  of  London, 
L.  B.  9  Ex.  163 ;  S.  C.  L.  R.  10  Ex.  112.  And  where  a 
contract  was  made  to  build  and  fiaish  a  house  ready  for  occu- 
pation, and  to  deliver  it  so  finished  to  the  "owner,"  the 
delivery  was  not  excused  by  the  fact  that,  owing  to  a  latent 
defect  in  the  soil,  the  walls  sunk  and  cracked,  and  the  house 
became  uninhabitable  and  dangerous,  and  had  to  be  rebuilt : 
Bermott  v.  Jones,  2  Wall  1.  But  the  express  acceptance  of 
the  work  by  the  owner  waives  non-compliance  with  specifi- 
cations: Havighorst  v.  Lindberg,  67  111.  463.  And  a  for- 
feiture for  not  completing  the  contract  in  time,  is  waived  by 
payments  made  after  the  default,  and  urging  the  contractor 
to  go  on  with  the  work  :  Eyater  v.  Parrott,  83  111.  517. 


Deviations  as       But  when  the  deviation  from  a  contract  arises  in  respect  of 

*°  ^"H**"  "°*  some  matter,  the  performance  of  which  does  not  constitute  a 

cedent  to  r^ht  condition  precedent  to  the  right  to  recover,  as,  for  instance, 

to  recover.        the  completion  of  the  work  by  a  certain  day,  the  value  of  the 

work  may  be  recovered,  and  a  lien  therefor  might  in  such  a 

case  be  enforced  :  Lucas  v.  Goodwin,  3  Bing.  N.  0.  737  ;  and 

see  Thompson  v.  Yates,  28  How.  Pr.  (N.  Y.),  142. 


:» 

m 
'III) 


coufcr»?r 
betweoii 
"  owner  "  and 
"oontractor  " 
is  essential  to 
right  of  a  sub' 
contractor  to 
recover. 


Under  a  statute  which  provided  that  "  every  building  shall 
- .'  r-,ijbject  to  a  lien  for  the  payment  of  all  debts  contracted 
'  work  done,  or  materials  furnished  for  or  about  the 
erection  ur  construction  of  the  same,"  it  was  held  that  it  was 
sufficient  to  entitle  a  sub-oonttaotor,  furnishing  materials  and 
work,  to  a  lien  therefor,  that  his  work  was  in  accordance  with 
the  contract  made  by  him  with  the  contractor,  notwithstand- 
ing that  as  between  the  "owner  "  and  the  "  contractor  "  there 
was  iio  performance  of  the  contract,  (Rand  v.  Leeds,  2  Phila. 
160).     It  seems,  however,  unlikely  that  such  a  conclusion 
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«oulcl  be  arrived  at  under  this  Act  in  the  face  of  section  8, 
which  limits  the  lien  of  a  sub-contractor,  to  tho  amount  pay- 
able to  the  contractor,  or  sub-contractor,  through  whom  he 
claims.  Under  this  provision  any  defence  which  the  "owner" 
could  set  up  against  a  claim  by  the  •*  contractor  "  for  the 
price,  would  seem  equally  available  against  any  claim  for  a 
lien  by  any  *'  sub-contractor  "  under  him. 

When  the  procuring  of  an  engineer's  or  architect's  certifi- 
<5ate  is,  by  the  terms  of  the  contract  with  a  "  contractor," 
made  a  condition  precedent  to  payment,  the  contractor,  as  a 
general  rule,  cannot  recover  the  value  of  his  work,  either  on 
the  common  counts,  or  under  the  contract,  without  6rst  produc- 
ing the  certificate  :  Slmrpe  v.  San  Paulo  By.  Co.,  L.  R.  8  Chy. 
697  ;  Tharaia  Svlphur  d  C.  Co.  v.  MeElroy,  3  App.  Cas.  1040  ; 
Lakin  v.  Nuttdll,  3  S.  C.  R.  685 ;  Jonea  v.  The  Queen,  7 
S.  0.  R.  570 ;  O'BHen  v.  The  Queen,  14  S.  C.  R.  529  ;  CoaU- 
woHh  V  City  of  Toronto,  7  0.  P.  490  ;  8  C.  P.  364  ;  Ekins  v. 
Bruce,  30  U.  C.  Q.  B.  48  ;  Ferguson  v.  Gait,  23  C.  P.  66.    But, 
Although  the  production  of  the  certificate  may  be  essential  as 
A  condition  precedent  to  the  recovery  by  the  contractor,  it  is 
not  necessarily  so,  where,  the  original  contractor  having  failed 
in  his  contract,  the  owner  agrees  with  a  third  party  to  go  on 
And  complete  the  work  according  to  the  original  contract. 
In  such  a  case,  the  completion  of  the  work  by  such  third 
party,  so  as  morally  to  entitle  him  to  a  certificate,  is  all  that 
need  be  shown :  Petrie  v.  Hunter,  2  0.  R.  233;  10  App.  R. 
127  ;  Leids  v.  Hoare,  44  L.T.  N.S.  66. 

So  also,  when  a  contractor  is  prevented  from  obtaining  the 
certificate  by  the  wrongful  act  of  the  "owner,"  he  may 
recover  on  the  common  counts  without  the  certificate  :  SmUh 
v.  Gordon,  30  C.  P.  553. 

It  is  immaterial  whether  all  the  labour  for  which  a  lien  is 
claimed  is  actually  performed  on  the  land,  or  in  the  work- 
shop, or  elsewhere,  if  it  finally  go  into  the  work  contracted 
B 


Section  4. 


Production  of 
engineer's  or 
architect's  cer« 
tificate  when 
a  condition 
precedent 
tn  right  to 
enforce  lien. 


Non-produc- 
tion of  certifi- 
cate, when 
excused. 


Work  need  not 
be  actually 
done  on  land, 
if  it  finally  go 
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Section  4.  for,  (see  Wilson  v.  ISleeper,  181  Mass.  177  ;  Dick  v.  Stevenson f 
into  the  work  "^^  ^'  '^'  ^^^  •  Phillips,  a.  40).  But  the  work  or  servicer 
cpntracted  f or.  must  be  immediately  connected  with  the  erection,  {lb.  s.  155). 
^orj»'h»t  There  is  no  lien,  for  instance,  for  planing  and  sawing 
be'claimedT*^  timber,  witht)at  any  agreement  as  to  the  use  to  be  made 
thereof,  although  it  is  afterwards  put  into  a  building :  Bennett 
Grading.  y.  Hhackford,  98  Mass.  444.  And  it  has  been  held,  that  filling 

in  and  grading  tbe  earth  about  buildings  already  erected,  iS' 
not  work  for  which  a  lien  can  be  claimed  :  Pratt  v.  Duncanf 
Tearing  down,  32  N.  W.  B.  709.   Nor  does  a  lien  attach  for  labour  in  tearing 
buUdinKB.^"'*  down :  Holzhmir  v.  Meer,  59  Mo.  434,  or  removing  a  building  • 
Trask  v.  Searle,  121  Mass.  229  ;  Stephens  v.  Holmes,  C4  111. 
Hauling.  336  ;   nor  yet  for  merely  hauling  lumber  and  sand  for  a 

building,  Webster  v.  Real  Est.  Imp.  Co.,  140  Mass.  626, 
though  if  the  sand  or  lumber  be  hauled  by  the  person 
furnishing  it,  a  lien  could  no  doubt  be  claimed  for  the  hauling, 
as  well  as  the  price  of  the  material :  Phillips,  s.  155  ;  and  in 
Pennsylvania  it  has  been  held  that  a  lien  may  attach  in 
favour  of  a  teamster  for  hauling  lumber  for  a  building  :. 
Hoisting.  Hill  v.  Newman,  88  Penn.  151,  as  also  for  labour  done 
with  derricks  in  hoisting  materials :  Tizzard  v.  Htighes,  3 
Fences.  Phila.  261.      It  has  been  doubted  whether  any  lien  would 

attach  for  work  upon,  and  material  for,  fences   (see  Huh- 
hard  v.  Brown,  90  Mass.  590 ;   Canisius  v.  Merrill,  65  111. 
67).    But  it  would  seem  that  a  fence  might  properly  come 
Drains.  within  the  term  "  erection  "  in  this  section.     On  the  other 

hand  a  drain-pipe  had  been  held  to  be  part  of  a  house 
for  which  a  lien  may  be  claimed :  Huhhard  v.  Brown,  90 
Mass.  590. 


Furnaces.  When  a  lien  is  claimed  for  putting  in  a  furnace  and  ranges, 

the  question  whether  the  transaction  was  the  mere  purchase 

and  sale  of  a  chattel,  or  tbe  furnishing  materials  for  the 

building,  is  said  to  be  a  mixed  question  of  law  and  fact : 

Boiler.  Turner  v.   Wentworth,  119  Mass.   459  ;  as  to  a  boiler,  see 

Lightning  rod.  Kelly  v.  Border  City  Mills,  126  Mass  148.     The  erection  of  a 
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lif^htnini;  rod  was  held  not  to  come  under  the  head  of  build-     Section  4. 
ing,  altering,  repairing  or  ornamenting  a  building,  (see  Drew 
V.  Mason,  81  111.  498,  and  see  Bennett  v.  Shaekford,  93  Mass. 

444). 

(c)  '^  Tobe  used."    The  question  has  frequently  arisen  in  How  far 
the  United  States  whether  it  is  essential  to  entitle  a  material-  £*^'JSjJpS"''' 
man  to  a  lien,  that  the  material  in  respect  of  which  the  lien  ated  in  build- 
is  claimed  should  have  been  actually  incorporated  in  *^6  jjjj^rial^mau 
building  erected  on  the  land  upon  which  the  lien  is  claimed,  to  lien, 
(see  PhiUips,  ss.  148-161). 

It  has  been  held  under  this  Act  that  as  between  lien- 
holders  inter  se  and  for  materi&ls  furnished  to  a  "contractor" 
(and  a  fortiori  to  a  sub-contractor),  that  there  is  no  lien 
under  the  Act,  until  the  materials  have  been  affixed  to  the 
building  or  erection.  But  as  between  material-men  and  the 
"  owner"  of  a  building,  the  former  have  a  lien  for  materials 
sold  to  the  latter,  to  be  used  on  the  building,  though  not 
used,  and  others  procured  elsewhere.  All  a  claimant  in  the 
latter  case  is  required  to  show,  is  the  fact  that  the  materials 
were  furnished  for  the  purpose  of  being  used  in  constructing, 
or  repairing,  the  building,  (see  Bunting  v.  Bell,  23  Gr.  588). 
Questions  may  arise  between  different  material- men,  where 
both  have  sold  on  the  credit  of  the  building,  the  material  of 
one  having  been  used  in  its  erection,  and  the  other's  not, 
but  such  questions  would  have  to  be  adjusted  on  the  princi- 
ples of  equity  (see  Esslinger  v.  Stte&ner,  22  Wis.  602).  There 
is  no  lien  for  unsuitable  materials  furnished,  but  not  used  : 
HunUr  v.  Blanchard,  18  111.  318. 

(/)  "Flacitig  machinery  of  any  kind."  The  word  machinery,  No  lien  for 
as  here  used,  would  only  cover  machines  of  a  fixed  or  stationary  locomotive 
character,  and  would  not  be  construed  to  include  locomotives  machinery, 
and  portable  machines,  {see  PhiUips,  178). 

(g)  '*Any  building,  erection  or  mine."      Notwithstanding  Lands  not 
the  generality  of  these  words,  it  has  been  held  that  the  right  ^*^^®  ^  ^®°* 
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School  build 
Inga. 


Section  4.  of  lien  does  not  exist  where  the  work  has  been  done,  or 
materials  supplied  upon  property  not  liable  to  be  sold  in 
execution.  Thus  it  has  been  held  that  there  is  no  lien  for 
work  done  on  public  school  buildings  :  Bobb  v.  Woodstock 
School  Board,  per  Proudfoot,  J. ,  at  Woodstock,  April,  1880, 
because  such  buildings  are  not  liable  to  sale  in  execution  : 
Scott  V.  Burgess,  19  U.  0.  Q.  B.  28  ;  and  see  Phillips,  ss.  179, 
179a  ;  Thomas  v.  Urbana  School  Dis.,  71  111.  283;  Board  of 
Education  v.  Neidenberger,  78  111.  68.  Nor  can  the  lands  of 
a  railway  company  be  made  subject  to  such  liens  :  Phillips, 
s.  180 ;  Breeze  v.  Midland  Ry.  Co. ,  26  Gr.  225  ;  King  v.  Alford, 
9  O.  R.  643.  In  the  latter  case,  however,  Proudfoot,  J., 
dissented ;  and  see  HUl  y.  lacrosse  ds  Mil.  B.  B.  Co. ,  11 
Court  house.  Wis.  214  ;  Phillips,  s.  182.  And  it  has  also  been  held  in  the 
United  States  that  a  court  house :  Bouton  v.  McDonough 
County,  84  111.  384  ;  and  buildings  belonging  to  the  State  : 
Thomas  v.  Industrial  Universil/y,  71  III.  310,  are  not  liable  to 
mechanics'  liens 


Railway 
lands. 


Buildings 
belonging  to 
the  State. 


Lien-holder  (h)  '*  Shall  by  virtus  of  being  so  employed."     The  employ- 

™""l  ^d  b      n^®^*  ^s"^®  spoken  of,  must  be  by  some  person  having  either 

some  one  hav-  an  interest  in  the  land  on  which  the  lien  is  claimed,  or  an 

ing  an  interest  interest  direct,  or  indirect,  in  a  contract  made  with  a  person 

having  an  interest  in  the  land.     The  employment  by  a  person 

having  neither  an  interest  in  the  land,  nor  an  interest  in  a 

contract  made  with  an  "  owner  "  of  the  land,  would  give  no 

right  of  lien  under  the  Act,  (see  section  2,  not>e  (c),  ante,  p.  6), 

From  what  A  question  may  arise  whether  the  lien  attaches  from  the 

attMheT  ^^^^  ^'  ^^^  employment,  or  from  the  date  of  the  actual  com- 

mencement of  some  part  of  the  work,  or  furnishing  some  part 
Commence-  of  the  materials.  But  it  would  seem  clear  that  a  lien  does 
ho^^ar  essen-  ^°*  *'"*  merely  by  contract  to  do  the  work,  and  that  on  the 
tial  to  right  of  contrary  there  can  be  no  lien  at  all  until  the  work  is  actually 
^"°'  commenced,  or  the  materials  begun  to  be  furnished.  The  com- 

mencement of  the  lien  would  therefore  appear  to  be  ooinoi- 
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dent  with  the  oommenoement  of  the  work,  or  f  arnishinfi;  of  the     Section  4. 

materials,  in  respect  of  which  it  is  cUiimed.    The  amount  of  the 

lien  depends,  it  is  Jirue,  on  the  amount  due  from  the  "  owner  " 

to  the  "contractor"  in  respect  of  the  work  and  materials 

actually  done  and  furnished  ;  but  though  this  may  vary  from  Lien  relates 

day  to  day  as  the  performance  of  the  contract  progresses,  yet  ^ncement*' 

on  the  completion  of  the  contract  the  lien -holder  would  of  work. 

appear  to  be  entitled  to  treat  his  lien  as  one  claim  dating  from 

the  commencement  of  the  performance  of  the  contract,  and 

not  as  a  series  of  cumulative  liens  arising  from  day  to  day  as 

the  contract  was  proceeded  with  :  see  Hydrmdic  Press  Brick 

Go.  V.  Bormans,  19  Miss.  App.  664  ;  Oreat  Western  Planing 

Mill  Co.  V.  Borma/nSf  lb.  671*     But  see  McLaUighlin  v.  Oreen^ 

48  Miss.  175,  where  it  was  held  that  the  lien  commences  from 

the  date  of  the  contract. 


I 


Where  a  contractor  is  dismissed  and  the  owner  makes  an 
arrangement  with  a  sub-contractor  of  the  original  ' '  contrac- 
tor" to  6nish  the  work,  as  to  all  work  done  after  such  arrange- 
ment the  sub-contractor  is  entitled  to  a  lien  as  a  "contractor" : 
Petrie  V.  Hunter,  2  0.  R.  233  ;  10  App.  B.  127.  Such  a  con- 
tract is  not  a  contract  to  assume  the  debt,  default  or  miscar- 
riage of  another,  and  need  not  be  in  writing  :  lb. 


Dismissal  of 
"contractor," 
right  of  "sub- 
contractor " 
employed  to 
finish  work. 


(i)  "  Upon  the  building,  dbc,  and  the  lands  occupied  thereby,  Removal  or 
and  enjoyed  therewith.''    It  is  held  in  the  United  States  that  u*iij|*^*°ff°^ 
where  a  building  is  destroyed,  removed,  or  in  any  manner  of  on  lien, 
severed  from  the  land,  the  lien  ceases  to  bind  either  the  land  or 
the  building :   Coddington  v.  Dry  Dock  Co. ,  81  N.  J.  L.  477  ; 
Presbyterian  Church  v.  Stettkr,  26  Penn.  246,  Phillips,  s.  12. 
So,  where,  before  completion,  the  building  is  destroyed  by 
fire,  the  builder  has  no  lien :  see  Tompkins  v.  Dudley,  25 
N.  Y.  272 ;   but  see  contra.  Freeman  v.  Carson,  27  Minn. 
516 ;  McLaughlin  v.   Oreen,  48  Miss.  175 ;  but  a  wrongful 
severance  of  the  building  from  the  land,  has  been  held  not  to 
defeat  the  lien  on  the  land :  ^teigUman  v.  McBride,  17  111.  300. 
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It  is  not  pr>jbable,  however,  that  under  this  Act  the  deatruc- 
tion,  or  removal,  of  the  building  would,  in  any  case,  be  held 
to  defeat  the  mechanics'  lien  on  the  land ;  because  by  this 
Act  the  lier  '  i  not  given  merely  on  the  building  and  on  the 
land  by  inference,  as  a  necessary  adjunct,  but  it  is  expressly 
given,  both  on  the  land  itcelf,  as  well  as  on  the  building  :  see 
neetion  5,  s.s.  1,  post,  and  notes. 

Where  the  building  is  subsequently  transferred  to  another 
lot,  the  lien  will  not  attach  upon  such  other  lot :  Underhitl  v. 
Oorwin,  15  III.  556 ;  but  where  the  building  was  sold  by  a 
person  claiming  under  the  "owner"  with  notice  of  the  lien,  it' 
was  held  the  purchase  money  was  subject  to  the  lien  :  Ellett 
v.   Tyler,  41  111.  449  ;  Austin  v.   Wohler,  5  111.  App.   300. 

Where  the  land  is  sold  under  execution,  or  otherwise,  the 
lien  is  transferred  to  the  proceeds  :  Phillips,  ss.  196-8. 

The  lien  of  the  mechanic  is  held  to  be  an  insurable  interest : 
Franklin  Fire  Ins.  Oo.  v.  Coates,  14  Md.  285. 

(j)  "  Limited  in  ammmt."  The  lien  is  limited  in  amount 
to  such  sum  as  is  justly  due  to  the  person  entitled  to  such 
lien,  that  is  to  say,  the  lien-holder  cannot  recover  more 
than  that  sum :  but  this  clause  must  be  read  in  connection 
with  sections  8  and  10:  and  from  those  sections  it  will 
appear,  that  although  the  lien-holder  cannot  recover  more, 
he  may  not  in  all  cases  be  entitled  to  recover  against  the 
land,  as  much  as  is  justly  due  to  him  from  his  debtor.  Where 
the  lien-holder  is  a  "sub-contractor,"  the  amount  for  whiph 
he  is  entitled  to  enforce  his  lien  against  the  land,  can  (except 
perhaps  in  the  case  of  a  lien  for  wages,  and  except  in  the  case 
of  payments  by  the  "owner"  contrary  to  the  provision  of  sec- 
tion 9)  never  exceed  the  amount  due  by  the  "  owner  "  to  the 
"  contractor,"  no  matter  how  much  more  may  be  due  to  the 
lien-holder  by  the  "contractor"  or  "sub-contractor,"  through 
whom  he  claims :  Brigga  v.  Xiee,  27  Gr.  464 ;  and  where  there 
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lire  several  "  Bub-oontraotors  "  of  the  same  "  oontraotor  "  or  SeotionB4,  6. 

"■ub-oontraotor,"  each  is  entitled  to  a  pro  rata  share  of  the 

amount  which  the  "oontraotor"  or  "sub-oontraotor"  through 

whom  iliey  claim,  ii  entitled  to  receive  from  the  "owner," 

(see  section  30  s.s  6  ;  but  see  section  6,  s.s.  2,  as  to  wages). 

For  any  excess  due  to  the  lien-holders,  over  and  above  what 

they  can  recover  from  the  land,  they  are  entitled,  where  suit 

is  brought,  to  execution  against  their  primary  debtors,  (section 

30,  B.S.  b). 

In  addition  to  his  lien  on  the  land,  every  "sub-contractor"  Right  of  sub- 
is  also  entitled  to  a  charge  upon  ten  ppr  centum  of  the  price  ^"l^*"*^' 
to  be  paid  by  the  "  owner,"  which  endures  until  the  expira-  lo  %  of  price, 
tion  of  ten  days  from  the  completion  of  the  work,  or  delivery 
of  the  materials,  without  either  registration,  or  notice  to  the 
owner,  (section  9,  s.s,  2). 

Avy  "sub-contractor"  may  also,  by  giving  notice  to  the  And  on  rest- 
"  owner,"  obtain  a  charge  for  a  pro  rata  share  of  the  money  due  of  price 
<lue  by  the  "owner"  to  any  contractor,  or  "sub-contractor,"  "owner." 
entitled  to  a  lien,  under  whom  the  person  giving  the  notice 
■claims,  (see  section  11). 

It  would  seem  that  any  suit  to  enforce  a  charge,  either  Suit  to  enforce 
under  section  6  s.b.  2,  or  section  11,  would  have  to  be  brought  f^-jjl^^  £q"* 
within  the  periods  limited  by  sections  22,  23,  24,  or  the 
right  to  such  charge  will  be  lost,  (see  Briggs  v.  Lee,  27  Gr.  464 ; 
Bank  of  Montreal  v.  Haffner,  29  Gr.  319 ;  10  App.  R.  592, 
^.  C.  sub  nom  Bank  of  Montreal  v.  Worswick,  Cass.  Dig.  289). 

5".  (1)  The  lien  (a)  shall  attach  upon  the  estate  and  Upon  what 
interest  (b)  of  the  owner,  as  defined  hy  this  Act,  in  KeSfBhall 
the  building,  erection  or  mine  upon  or  in  respect 
of  which  the  work  is  done  (c)  or  the  materials  or 
machinery  placed  or  furnished,  and  the  land  occu- 
pied thereby  or  enjoyed  therewith  {d). 


attach. 
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Section  6.        (2)  In  cases  where  the  estate  or  interest  charged 
When  the       bv  the  Hen  is  leasehold,  the  fee  simple  (e)  may  also,. 

estate  charged 

is  leasehold  with  the  consent  of  the  owner  thereof,  be  subject 
charged  in  to  said  charge,  provided  such  consent  is  testified 
certain  oases.   ^^  ^^^  signature  of   such    owner   (/)   upon    the 

claim  at  the  time  of  the  registering  thereof,  and 
duly  verified.  E.  S.  0.  1877,  c.  120,  s.  6 ;  47  V.  c. 
18,  s.  5. 


Mortgaged 
land. 


(3)  In  case  the  land  upon  or  in  respect  of  which 
any  work  as  aforesaid  is  executed,  or  labour  per- 
formed or  upon  which  materials  or  machinery  are 
placed  ig)  is  incumbered  by  a  prior  mortgage  (h)  or 
other  charge,  and  the  selling  value  of  the  land  is 
increased  by  the  construction,  alteration  or  repairs 
of  the  building,  or  by  the  erection  or  placing  of  the 
materials  or  machinery,  the  lien  under  this  Act 
shall  be  entitled  .to  rank  upon  the  increased  value 
(i)  it  priority  to  the  mortgage  or  other  charge. 
R.  S.  0. 1877,  C.120,  s.  7 ;  45  V,  c.  16,  s.  13. 


Sub-contrac-  (a)  "  The  {ten."  This  includes  not  only  the  liens  of  those 
SoSlSad.***  ^^°  contract  directly  with  the  "owner,"  but  also  liens  of 
sub- contractors  between  whom  and  the  "  owner  "  there  is  no 
privity  of  contract.  The  effect  of  the  Act  appears  to  be,  to- 
make  each  sub-contractor  an  assignee  pro  tanto  of  the 
original  contractor  through  whom  he  claims. 

Estate  and  (&)  "  Upon  the  estate  and  interest."    The  lien  attaches  not 

interest  bound  absolutely  against  the  land  itself,  but  only  against  such  estate 

and  interest  as  the  **  owner  " — that  is,  the  person  for  whom,. 
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directly  or  indirectly,  the  work  is  done  or  materials  furnished, 
or  any  person  claiming  under  him  whose  rights  are  acquired 
after  the  lien  has  attached — has  in  the  land  (see  section  2, 
notes  c,  e;  PhUlips,  s.  72) ;  and  it  has  been  held  in  the  United 
States  that  it  is  only  such  estate  or  intitrest  as  the  "  owner  " 
has  at  the  time  the  lien  attaches,  which  is  bound  by  the  lien  : 
thus,  where  a  person  having  only  a  limited  estate,  such  as  a 
lessee,  enters  into  a  contract  whereby  liens  attach  on  his 
interest,  it  has  been  held  in  the  United  States  that  his  sub- 
sequent acquisition  of  the  fee  will  not  subject  the  latter 
estate  also  to  the  liens  so  created,  (see  PhUlips,  s.  74  ;  but 
see  Gavle  v.  Bilyeau,  25  Penn.  St.  521).  In  such  a  case  there 
is  said  to  be  no  estoppel  to  prevent  an  '^  owner  "  from  setting 
up  the  after  acquired  estate,  in  opposition  to  liens  created  by 
him  as  lessee  ;  this,  of  course,  is  assuming  that  the  landlord's 
interest  had  not  been  expressly  bound  (see  section  6,  s.s.  2). 
It  seems  probable,  however,  that  under  this  Act  it  would  be 
held  that  the  lien  binds  not  only  the  estate  or  interest  the 
"  owner  "  may  have  at  the  time  the  lien  attaches,  but  also 
;;ny  other  substantial  estate  or  interest  which  he  may  acquire 
in  the  land  so  long  as  the  lien  remains  in  force,  (see  OaskUl 
v.  Trainer,  3  Cal.  334).  Where  the  estate  of  an  equitiible 
owner  of  the  fee  was  subject  to  liens,  and  he  subsequently 
got  in  the  legal  estate,  both  estates  were  held  to  be  bound  : 
BoUin  V.  Cross,  45  N.  Y.  766;  McQraw  v.  Godf.ey,  16  Abb.  Pr. 
N.  S.  (N.  Y.)  358.  And  an  owner  who  becomes  the  purchaser 
of  his  own  estate,  which  is  subject  to  liens,  at  a  sale  for  taxes, 
has  been  held  to  buy  for  the  benefit  of  all  parties  interested, 
and  has  »  t  been  permitted  to  set  up  the  tax  title  in  opposi- 
tion to  the  liens :  McLaughlin  v.  Green,  48  Miss.  175 :  and 
he  cannot  defeat  a  lien  by  procuring  the  legal  title  to  be  con- 
veyed to  his  wife  ;  Hooker  v.  MrGlons,  42  Conn.  95. 


Section  6. 


Estate  or 
interest  sub- 
sequently 
acquired,  how 
far  bound  by 
lien. 


i'>l; 


■sJi 


Purchase  of 
land  at  tax 
sale  by 
"owner," 
effect  of. 


Where  the  seizin  of  the  owner  is  a  mere  instantaneous  Instantaneous 
seizin,  it  has  been  held  that  the  lien  does  not  attach   as  "^i^in* 
against  the  estate  of  his  grantee.    Thus,  where  a  contract 
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Section  5.  was  made  with  one  not  the  owner  of  the  land  at  the  time, 
but  who  BubBequently  procured  a  deed  of  it,  and  simultane- 
ously gave  back  a  mortgage  for  the  purchase  money,  the 
work  being  then  in  progress,  it  was  held  that  the  lien  did 
not  bind  the  interest  of  the  mortgagee,  for  work  done  either 
before  or  after  the  deed  :  Perkins  v.  Davis,  120  Mass.  408  ; 
Ettridge  v.  Baasett,  136  Mass.  314  ;  see  also  Thaxter  v.  Wil- 
liam%,  31  Mass.  49  ;  Hayes  v.  Fessenden,  106  Mass.  228  ; 
Guy  V.  Carriere,  5  Oal  611 :  PhUlips,  s.  246. 


'"'!i 


.'  !'    ■'' 
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A    right    of    preemption    may    be    bound    by    a    lien : 
Tuvney  v.  Saunders,  5  111.  627.     A  lessee  whose  interest  is 


Right  of  pre- 
emption. 

by  surrender  '  subject  to  a  lien,  cannot  defeat  the  lien  by  a  voluntary 

of  term,  defeat  surrender  of  the  term,  and,  if  the  lessor  do  not  discharge  the 

lien,  the  lessee's  interest  may  be  sold  under  a  judgment  to 

enforce  the  lien,  and  the  lessor  has  been  held  compelled  to 

accept  another  tenant :  Dobschuetz  v.  HoUiday,  82  111.  371. 


It  is  o.ily  the  estate  or  interest  actually  affected  by  the 

the  satisfaction  of  the  lien  : 
Graham  v.  WUliams,  9  O.  R.  458  ;  Phillips,  s.  186,  et  seq. ; 
/  tiggles  v.  Blank,  15  111.  App.  486. 


Only  interest 


II 

111* 

isii 


True  owner  The  true  owner  of  the  estate  may  be  bound  by  estoppel, 

from^demn  "^^^^  ^6  stands  by,  and  allows  another  to  assume  to  deal  as  the 

title  in  third  owner  of  the  land,  (see  PhiUips,  s.  76  ;  Higgins  v.  Ferguson, 

l**'*y-  14  HI.  269  ;  Donaldson  v.  Holmes,  23  111.  85). 

Devioe  to  pay  The  lien  is  an  interest  in  land,  and  a  bequest  to  pay  off  a 

to  Mortmain  ^^c^anics'  lien  c^  a  church  is  therefore  subject  to  the  Statute 

Act.  of  Mortmain :  Stewart  v.  Gemier,  29  Gr.  329. 


Liep  only  (c)  *  *  Upon  or  in  resped  of  which  the  work  is  doiu. "    The  lien 

whicii  woric*"  ^^^^  not  extend  to  any  land  or  building  except  that  upon, 

done.  or  in  respect  of  which,  the  work  is  done  or  materials  furnished. 

Ij  has  been  held  that  there  can  be  no  lien  on  either  land  or 
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building,  for  the  work  and  labour,  or  materials,  expended  in 
removing  a  building  :  Tra^  v.  Searle,  121  Mass,  229. 


Section  S. 


When  a  mechanic  contracts  with  one  person  for  the  erec-  Contract  to 
tion  of  two  separate  buildings  under  two  distinct  contracts,  Hi,;jJ^;** 
each  parcel  of  land  is  only  liable  for  the  building  erected  distinct  par- 
thereon,  and  the  mechanic  is  not  entitled  to  register  a  claim  *'®^^'  ®*^®*'*  °^* 
against  both  parcels  for  one  gross  sum  in  respect  of  the  two  ; 
if  he  include  both  parcels  in  one  claim  he  must  at  least  show 
how  much  is  claimed  against  each  parcel  separately  :  Currier  \ 
V.  Friedrick,  22  Gr.  243  ;  and  see  Shaw  v.  Thompson,  105  \ 
Mass  346. 


Contract  to 
build  for  one 
price  on  land 
of  different 
owners. 


Work  done 
partly  on  land 
belonging  to 
"  owner  "  and 
partly^  on  land 
to  which  he 
has  no  title, 
effect  of. 


In  the  United  States  it  has  been  held,  that  where  labour  and 
materials  are  performed  and  furnished  on  the  land  of  different 
owners,  under  an  entire  contract,  without  stating  separate 
prices,  there  can  be  no  lien  on  any  part  of  the  land  for  any 
part  of  the  price  :  Bathbun  v.  Hay  ford,  87  Mass.  406  ;  and 
see  ChUds  v.  Atiderson,  128  Mass.  108.  So  also  it  has  been 
held  that  there  is  no  lien  where  the  labour  in  respect  of 
which  it  was  claimed  was  performed  partly  on  land  which  the 
employer  owned,  and  partly  upon  land  to  which  he  had  no 
title :  Stevens  v.  Liticoln,  114  Mass.  476  ;  McGuinness  v.  Boyle, 
123  Mass.  570  ;  and  the  wording  of  this  Act  would  appear  to 
justify  a  similar  construction.  Inasmuch  as  the  lien  is  to  be 
a  charge  on  the  interest  of  the  "owner"  in  the  building, 
erection  or  mine  upon  or  in  respect  of  which  the  work  is  done 
or  the  materials  or  machinery  placed  or  furnished  and  the 
latrd  occupied  thereby  or  enjoyed  therewith :  upon  any  other  con- 
struction, the  lien  for  the  work  done  on  the  land  the  employer 
did  not  own,  would  be  thrown  on  the  land  which  he  did  own, 
but  upon  which  the  work  had  not  been  done, — which  appears 
to  be  unwarranted  by  the  terms  of  this  section. 

\         (d)  **And  ths  la/nd  occupied  th.ereby  or  enjoyed  therewith."  Extent  of  land 
i     This  includes  that  extent  of  ground  and  no  more,  which,  ^"**'^®  *®  "*"• 


under  all  the  circumstances,  is  reasonable,  proper  and  neoes- 
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Section  5. 


i! 


m 


Charing 
interest  of 
lessor. 


sary  for  the  enjoyment  of  the  particular  building.  It  is  said 
that  in  cities  the  building  lot  attached  to  the  house  is  unques- 
tionably intended,  and  that  in  country  villages,  though  lots 
are  generally  larger,  yet  they  are  equally  necessary  for  the 
enjoyment  of  the  various  structures  erected  upon  them,  and 
that  an  acre  in  such  villages  is  not  unreasonable,  {aee  Phillips, 
s.  200).  And  where  two  adjacent  town  lots  are  used  together, 
without  an  actual  division  between  them,  as  a  mill  lot,  a  part 
of  the  buildings  and  machinery  being  upon  one,  and  a  part 
upon  the  other,  the  lien  extends  to  both  lots  (lb.).  Where 
the  building  in  respect  of  which  a  lien  exists  is  removed  to 
another  lot,  the  lien  will  not  attach  upon  such  other  lot : 
Underhill  v.  Cortein,  15  HI.  566. 

(e)  "  The  fee  simple,"  The  provisions  of  this  section  must 
be  strictly  complied  with,  wherever  it  is  sought  to  charge  the 
fee  with  a  lien  arising  upon  a  contract  made  with  a  lessee. 
The  mere  fact  that  the  lessee  may  have  a  right  of  purchasing 
the  fee,  and  that  the  landlord  knows  that  work  is  being  done, 
or  materials  furnished,  upon  the  demised  premises,  at  the 
request  of  the  lessee,  does  not  make  the  landlord's  estate 
liable  to  be  charged,  even  though  in  certain  contingencies  the 
latter  may  possibly  become  entitled  to  the  benefit  of  erections 
or  improvements  so  made  :  Graham  v.  WiUiam,8,  8  O.  R. 
478  ;  9  O.  R.  458. 


Signature  of  (f)  **  Signature  oj  siich  owner."  The  signature  of  the 
l^SSf^fiw**  *''*""  landlord  upon  the  statement  of  the  claim  registered,  is  essen- 
tial to  a  charge  upon  his  estate,  for  any  liability  upon  a  con- 
tract made  with  his  lessee.  It  will  be  seen  by  section  22  that 
it  is  not  necessary  in  every  case  to  register  a  lien.  Where  a 
suit  is  brought  within  the  period  prescribed  by  that  section, 
and  a  certificate  of  lis  pendens  is  registered,  the  previous 
registration  of  the  lien  is  dispensed  with  altogether ;  but 
whenever  a  landlord's  estate  is  sought  to  be  charged,  it  seems 
essential  that  a  claim  of  lien  should  be  registered  before  suit. 


for  lien. 

Kegistration 
of. 
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Incorporation 
of  work  or 
materials, 
essential  to 
give  right  as 
against  prior 
mortgagee. 


The  statute  is  not  very  clear,  whether  the  lien  against  the     Section  5. 
landlord's  estate  is  to  rank  as  from  the  date  when  the  lien  oommence- 
attached  against  the  lessee's  interest,  or  whether  it  dates  only  ment  of  lien  ^ 
from  the  time  of  the  registration  of  the  claim.     As  between  i^^^at.*'*"'  ' 
the  lien-holder,  and  a  purchaser  or  mortgagee  for  value  from 
the  landlord  without  notice  of  the  lien,  equity  would  seem  to 
require  that  the  lien  should  only  date  from  the  time  of  regis- 
tration of  the  claim,    bearing  the  landlord's  signature   as 
required  by  this  section. 

(g)  "  Materials  or  machinery  are  placed."  Although,  as  we 
have  seen,  a  lien  may  in  some  cases  exist  for  materials  fur- 
nished "  to  be  used  "  in  the  construction  or  repair  of  a  build- 
ing, although  such  material  may  not  be  actually  incorporated, 
(see  ante,  p.  19,  note  e),  yet,  under  this  section,  it  is  clear  that 
there  must  be  an  actual  incorporation  of  the  material,  in 
order  to  give  a  lien-holder  any  prior  claim  as  against  a  prior 
mortgagee,  because  it  is  of  the  very  essence  of  this  provision 
in  favour  of  the  lien-holder,  that  the  value  of  the  land  is 
increased  by  the  work  done,  and  materials  furnished,  in 
respect  of  which  the  lien  is  claimed. 

(h)  *' Prior  mortgage."  In  R.  S.  O.  (1877/  c.  120,  s.  7,  from  Prior  mort- 
which  this  sub-section  is  taken,  the  words  were  "  encumbered  fifj^e.  meaning 
by  a  mortgage  or  other  charge  existing,  or  created,  before 
the  commencement  of  the  work  or  the  placing  of  the  mate- 
rials or  machinery  upon  the  land  "  the  words  '*  prior  mort- 
gage" are  no  doubt, intended  to  be  equivalent  for  the  words 
used  in  the  Revised  Statutes,  1877.  The  expression  "  prior 
mortgage,"  seems  however,  to  open  the  door  to  a  conflict  of 
opinion,  as  to  what  are  to  be  regarded  as  prior  mortgages.  A 
question  may  arise  whether  a  mortgage  made  after  a  contract 
has  been  entered  into,  but  before  there  has  been  any  part 
performance  of  it,  is,  or  is  not,  a  *'  prior  mortgage  "  ;  a  ques* 
tion  which  could  not  have  arisen  under  the  former  wording 
of  the  section.  After  the  contract,  and  before  commencement 
of  its  performance,  the  contractor  has  such  an  inchoate  right 
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Section  5.  of  lien  that  he  w  authorized  to  register  a  claim  therefor^ 
(see  section  '?!),  v.-^  ^  on  the  subsequent  performance  of  the 
work  will  b  J  -"io         p 

As  afjfainst  a  .vj^iatecei  lien,  a  mortgage  or  other  charge,  in 
order  to  have  prmrity  over  the  lien,  must  have  been  registered 
previously  to  the  iim  or  ti  ' '  ^n-holder  must  have  had  actual 
notice  of  such  mortgage  b^^l'oro  aoc'jiring  his  lien,'*'  otherwise 
the  registered  lien-holder  would  be  entitled  to  priority  to  th& 
full  amount  of  his  lien,  (see  The  Begisti-y  Act,  s.  76,  and  see 
post,  section  19).  When  a  mortgage  is  given  to  secure  further 
advances,  and  the  mortgagee  makes  further  advances  subse- 
quently to  the  acquisition  of  a  right  of  lien  under  this  Act,  but 
before  such  lien  has  been  registered,  and  before  the  mort- 
gagee has  actual  notice  of  the  lien,  the  latter  is  entitled  to 
priority  over  the  lien-holder  in  respect  of  such  further 
advances  :  Bichards  v.  Chamberlain,  25  6r.  402  ;  .3e  Craigy 
3  C.  L.  T.  401. 


Extent  of  lien 
as  against 
prior  mort- 
gage. 


Lien-holders 
to  share  pro 
rata,  as 
regards  prior 
mortgages. 


(i)  "  TJpon  the  increased  value."  It  will  be  observed  that 
the  lien- holder  is  not  entitled  to  priority  for  the  full  value  of 
the  improvements  eflfectec'  by  him,  or  by  means  of  his  labour 
or  materials,  but  merely  in  respect  of  the  amount,  if  any,  by 
which  the  selling  value  of  the  property  has  been  increased  by 
such  improvements.  This  must  be  largely  a  question  of 
opinion,  and  the  onus  will  lie  upon  the  lien-holder  claiming 
priority  to  a  prior  mortgagee,  to  establish  by  what  amount 
the  selling  value  has  been  increased  by  the  improvements  in. 
respect  of  which  he  claims  a  lien.  Where  improvements  have, 
been  made  by  several  parties  each  is  entitled  to  share  pra 
rata  in  the  increased  selling  value,  in  the  proportion  which 
the  value  of  the  work  done,  or  materials  furnished  by  him, 
bears  to  the  value  of  the  whole  improvements :  Broughton 

*  It  may  be  a  question  whether  actual  notice  at  any  time  before 
registering  the  lien  would  not  be  sufficient  to  postpone  the  lien- 
holder  :  see  R.  S.  0.  c.  114,  s.  82 ;  Rote  v.  Peterkin,  13  S.  C.  B.  710,. 
per  Strong,  J. 
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V.  Srmllpiece,  25  Gr.  290,  S.  C.  before  Master,  7  P.  R.  270  ;     Section  5. 
and  see  Bank  of  Montreal  v.   Haffner,  3  O.   R.   183.     In  Payments  by 
Brouqhton  v.  SmaUpiece  it  was  held  that  where  the  property  "ovmer,"  how 
is  insufficient  for  the  payment  of  the  mortgage  debt,  the  ^^  between 
lien-holder  is  bound  to  credit  as  against  the  sum  in  respect  mortgagee  and 
of  which  he  is  entitled  to  priority,  all  payments  made  on  *®°'  **   *"' 
account  of  his  claim  ;  and  that  all  payments  made  by  the 
"owner"  .'  .  reduction,  or  satisfaction,  of  the  claims  of  lien- 
holders,  will  be  deemed  to  be  made  in  ease  of  the  mortgagee. 
Under  the  ordinary  rule,  in  regard  to  the  application  of  pay- 
ments    he  creditor,  in  the  absence  of  an  express  appropria- 
tion by  the  debtor  to  the  contrary,  would  be  entitled  to 
apply  money  received  from  the  debtor,  in  discharge  of  that 
claim  for  which  he  holds  the  least  security,  (see  Armour  v. 
Carruthers,  4  U.  C.  L.  J.  210  ;  Fraser  v.  Lock,  10  Gr.  207) ; 
and  it  might,  with  some  reason,  be  urged  that  a  lien-holder, 
receiving  payments  from  his  debtor  generally  on  account,  is 
entitled  to  apply  them  first  in  discharge  of  that  part  of  his 
claim  which  is  practically  unsecured  ;  and  when  such  appro- 
priat'on  by  the  lien-holder  has  been  actually  made,  it  is  pos- 
sible the  rule  laid  down  in  Broughton  v.  Smallpiece  would  not 
apply. 

Where  relief  is  claimed  against  a  mortgagee  under  this 
section,  the  mortgagee  is  a  necessary  party  to  the  writ,  and 
the  statement  of  claim  should  distinctly  allege  that  the  mort- 
gage is  prior  to  the  lien.  Where  a  bill  of  complaint  under 
the  former  practice  in  Ohancery  stated  the  date  of  the  mort- 
gage as  "  on  or  about,"  etc. ,  it  was  held  insufficient  to  found 
a  decree  against  the  mortgagees,  notwithstanding  that  they 
had  suffered  the  bill  to  be  taken  pro  confesso  against  them  : 
Dmiglas  v.  Chamberlain,  25  Gr.  288,  and  see  Bicharda  v. 
Cha/inberlain,  lb.  402.  The  action  against  the  mortgagee 
must  be  commenced  within  the  period  limited  by  sections 
22,  23,  24.  Thus,  where  a  lien-holder  had  within  the  proper 
time  commenced  proceedings  against  the  "  owner"  and  had 
obtained  a  decree  against  him  to  enforce  the  lien,  it  was  held 


Parties  to  suit 
to  enforce  lien 
OS  against 
prior  mort- 
gagee. 


Time  limited 
for  bringing 
action  against 
prior  mort- 
gagee. 
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Sections  5,  5.  he  could  not  afterwards  file  another  bill,  to  obtain  relief  as 
against  a  prior  mortgagee  under  this  section,  after  the  time 
limited  by  sections  22-24  for  bringing  a  suit  had  expired: 
Bank  of  Montreal  v.  Hafner,  29  Gr.  319 ;  10  App.  R.  592 ;  8. 
C.  suh-nom.  Bank  of  Montreal  v.  Worswick,  Cass.  Dig.  289  ; 
and  neither,  it  would  appear,  could  mortgagees  be  made 
parties  by  amendment  after  the  time  has  elapsed  for  com- 
mencing a  suit  under  sections  22-24,  even  though  the  action 
might  originally  have  been  commenced  in  time,  (see  Shaw  v. 
Cunningham,  12  Gr.  101 ;  McDonald  v.  Wright,  14  Gr.  284). 

Landlord  A  landlord,  who  has  leased  with  a  right  to  the  tenant  to  be- 

h«w  riKht'of'  <'°™®  *^®  purchaser,  cannot  be  treated  as  a  mortgagee  under 

purchase,  not  this  section  :  Graham  v.  Williams,  9  O.  R.  458. 
a  mortgagee. 


Lien  for  30 
days'  wages. 


i    '    Ml 
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Property 
affected. 


6. — (1)  Without  prejudice  to  any  lien  (a)  which 
he  may  have  under  the  preceding  sections,  every 
mechanic,  labourer,  -or  other  person,  who  performs 
labour  for  wages  upon  the  construction,  alteration, 
or  repairs  of  any  building  or  erection,  or  in  erecting, 
or  placing  machinery  of  any  kind  in,  upon,  or  in 
connection  with,  any  building,  erection,  or  mine, 
shall  to  the  extent  of  the  interest  of  the  owner  have, 
upon  the  building,  erection,  or  mine,  and  the  land 
occupied  thereby  or  enjoyed  therewith,  a  lien  for 
such  wages,  not  exceeding  the  wages  of  thirty  days, 
or  a  balance  equal  to  his  wages  for  thirty  days. 

(2)  The  lien  for  wages  given  by  this  section  shall 
attach  (b)  when  the  labour  is  in  respect  of  a  build- 
ing, erection  or  mine  on  property  belonging  to  the 
wife  of  the  person  at  whose  instance  the  work  is 
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done  upon  the  estate  or  interest  of  the  wife  in  such  Seotlong  6, 7. 
property,  as  well  as  upon  that  of  her  husband.    45 
Vict.  c.  15,  88.  2,  3. 

(a)  "  Without  prejudice  to  any  lien."  This  section  is  taken  Effect  of  sub- 
irom  45  Vict.  c.  15,  and  at  the  time  that  Act  was  passed  it  section  1. 
was  possible,  as  the  law  then  stood,  for  a  "  contractor  "or 
^'sub-contractor,"  by  agreement,  to  deprive  any  "sub-con- 
tractor claiming  "  under  him  of  a  right  to  a  lien.  One  of  the  * 
•objects  of  the  45  Yict.  c.  15  was  to  prevent  the  making  of  any 
«uch  agreements  to  the  prejudice  of  liens  for  wages  for  thirty 
days.  Subsequently  by  47  Vict.  c.  18,  (see  ante,  sec.  3)  it  was 
provided  that  in  no  case  should  any  such  agreement  deprive 
any  one  otherwise  entitled  to  a  lien,  of  the  benefit  of  the  lien. 
This  amendment  is  embodied  in  sections  8  and  4,  which  apply 
to  all  lieos.  This  first  sub-section  therefore  now  confers  no 
right  on  the  wage  earner  which  he  does  not  already  enjoy  to 
a  fuller  extent  under  the  previous  sections  of  the  Act,  and  it 
«eems  to  have  been  a  mistake  to  include  this  sub-section  in 
the  revised  Act. 

(6)  "Shall  attach."    The  wording  of  this  sub-section  has  Lienforwagea, 
Tieen  amended  by  the  revisers  of  the  statutes  ;  formerly  it  when  it  binds 
omitted  to  state  upon  what  the  lien  was  to  attach  ;   it  is  rjed  woman! 
now  made  clear,  that  the  lien  is  to  attach  on  both  the  interest 
of  the  husband  and  the  wife.     Prima  facie  the  interest  of  the 
wife  would  not  be  bound  by  a  contract  with  her  husband, 
^see  ante,  p.  5,  note  c),  and  this  sub-section  therefore  creates 
an  exception  to  the  general  rule  in  favour  of  liens  for  thirty 
days'  wages.    In  order  to  preserve  the  right  given  by  this 
section  the  lien  must  be  duly  registered  as  provided  by  sec- 
tion 20,  S.S.  a,b. 


MM 
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7.  In  all  cases,  the  owner  shall,  in  the  absence  Owner  may 
of  a  stipulation  to  the  contrary,  be  entitled  to  re-  ****  °     ^' 
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Sections  7, 8.  tain  (a),  for  a  period  of  thirty  days  after  the  com- 
cent,  of  oon-    pletiou  of  the  Contract,  ten  per  centum  of  the  price 
rao  p  oe.     ^^  ^  ^^.^  ^^  ^j^^  contractor.     45  V.  c.  16,  s.  6. 

(a)  "  Be  entitled  to  retain."  This  provision  appears  to  be 
introduced  for  the  purpose  of  enabling  the  "  owner  "  to  meet 
the  liability  imposed  upon  him  by  the  preceding  section.  The 
period  of  thirty  days  after  the  completion  of  the  contract 
covers  the  period  allowed  for  registering  liens,  (see  2*ost,. 
aectiona  20,  21). 


J     <i 


Claim  by  sub-     8.  In  casc  the  lien  is  claimed  by  a  sub-contrac- 
limited.  tor,  the  amount  which  may  be  claimed  in  respect 

thereof  shall  be  limited  to  the  amount  payable  ta 
the  contractor  (a)  or  sub-contractor  (as  the  case 
may  be)  for  whom  the  work  has  been  done,  or  the 
materials  or  machinery  have  been  furnished  or 
placed.    R.  S.  0.  1877,  c.  120,  s.  6. 


Ordinarily  the 
claims  of  sub- 
contractors 
ac^ainst 
the  land,  can- 
not  exceed 
amount  due  by 
"  owner  "  to 
"contractor." 

Exception  to 
rule. 


(a)  "  Limited  to  the  amount  payable  to  ihe  contractor. "  No- 
matter  what  sum  may  be  the  aggregate  of  the  claims  of 
*'  contractor"  and  "  sub-contractors "  they  cannot  ordinarily^ 
be  enforced  against  the  land,  for  any  sum  beyond  what  is^ 
due  from  the  "owner"  to  the  "contractor," — unless  the 
"owner"  have  made  payments  to  the  "contractor,"  in  order 
to  defeat  or  impair  the  claim  of  other  lien-holders,  (see  ae4itionr 
9),  or  within  ten  days  after  the  completion  of  the  work,  in 
respect  of  which  a  lien  exists,  have  made  payments  exceeding^ 
ninety  per  cent,  of  the  contract  price,  {section  9,  b.s.  2), — and 
even  then  only  to  the  additional  extent  of  such  payments  ; 
Brigga  v.  Lee,  27  Or.  464.  If  no  payment  is,  under  the  con- 
tract, to  be  made  to  the  contractor  till  the  work  is  completed 
by  him,  and  it  never  is  completed  by  him,  nothing  will  be' 
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due  to  him :  Appleby  y.  Myers,  L.  R.  2  0.  P.  661 ;  and  con-  Seotiona  8, 9. 
sequently  it  would  seem  that  in  such  a  case  nothing  could  be 
recovered  by  any  sub-contractor  under  him. 

As  to  the  effect  of  payments  made  under  th3  contract  upon 
the  right  of  lien,  see  section  9. 

9. — (1)  All  payments,  up  to  ninety  per  centum  Certain  pav. 
(a)  of  the  price  to  be  paid  for  the  work  (6),  machin-  ^^wge  the  '^ 
ery  or  materials,  as  defined  by  section  4  of  this  Act,   "°' 
made  in  good  faith  (c)  by  the  owner  to  the  contrac- 
tor, or  by  the  contractor  to  the  sub-contractor,  or 
by  one  sub-contractor  to  another  sub-contractor, 
before  notice  in  writing  (d),  by  the  person  claiming 
the  lien  has  been  given  to  such  owner,  contractor 
or  sub-contractor  (as  the  case  may  be),  of  the  claim 
of  such  person,  shall  operate  as  a  discharge  pro  tanto 
of  the  lien  created  by  this  Act  («),  but  this  section 
shall  not  apply  to  any  payment  made  for  the  pur- 
pose of  defeating  or  impairing  a  claim  to  a  lien 
existing  or  arising  under  this  Act.    41  Yict.  c.  17, 
8. 1. 

(2)  A  lien  shall,  in  addition  to  all  other  Lien  to  extent 
rights  or  remedies  given  by  this  Act  (/),  also,  whiiSSLSgJ! 
operate  as  a  charge  (g)  to  the  extent  of  ten  per 
centum  of  the  price  to  be  paid  by  the  owner  (h)  for 
the  work,  machinery  or  materials  as  defined  by 
section  4  of  this  Act,  up  to  ten  days  affcer  the  com- 
pletion of  the  work,  or  of  the  delivery  of  the  mate- 
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8«otion  9.  rials,  in  respect  of  which  such  lien  exists,  and  no 
longer,  unless  notice  in  writing  (t)  be  given  as 
herein  provided.    41  Y.  c.  17>  s.  2. 


Priority  of 
lien  for  30 
daya'  w«get. 


(8)  A  lien  for  wages  for  thirty  days,  or  for  a  bal- 
ance equal  to  the  wages  for  thirty  days,  shall,  to 
the  extent  of  the  said  ten  per  cent,  of  the  price 
to  be  paid  (A;)  to  the  contractor,  have  priority  (l), 
over  all  other  liens  under  this  Act,  and  over  any 
claim  by  the  owner  against  the  contractor  (m)  for, 
or  in  consequence  of,  the  failure  of  the  latter  to 
complete  his  contract.    45  Y.  c.  15,  s.  4. 


» 


lii 

■lit  llftli!!' 


Payments  by  (a)  ''All  payments  up  to  ninety  per  centum."  This  section 
„  owner  "to  ^g  originally  passed  applied  to  all  payments,  (see  B.  8.  0. 1877, 
how  far  valid  c.  120,  s.  11)  by  amendment,  the  words  "  up  to  ninety  per 
**  T"T'  ""^  centum  "  were  introduced,  but,  by  what  appears  to  be  an 
oversight,  the  amending  Act,  while  providing  that  lien- 
holders  should  in  certain  circumstances  be  entitled  to  a 
charge  on  the  remaining  ten  per  cent. ,  omitted  to  make  any 
provision  expressly  validating  the  payment  of  the  ten  per 
cent,  under  any  circumstances.  It  is  possible  that  a  bona 
fide  payment  of  the  ten  per  cent,  of  the  price  after  the  lapse 
of  the  ten  days  mentioned  in  sub-seo.  2,  and  before  notice 
in  writing  to  the  person  making,  payment,  or  registration  of 
any  lien,  would  be  a  valid  payment,  or  discharge  pro  tanto, 
of  any  lien  that  might  be  subsisting ;  but  this  is  not  expressly 
provided,  and  is  only  to  be  drawn  by  inference  from  the 
statute. 

Payments  by  the  owner  exceeding  the  ninety  per  cent, 
before  the  lapse  of  the  ten  days,  even  if  made  pursuant  to 
the  contract,  are  not  protected  as  against  the  charge  of  sub- 
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oontraoto^B.     But  when  the  oontraot  is  not  completed  by  the     Section  9. 

original  contractor,  and  the  *'  owner  "  bona  Ude  pays  for  the 

full  amount  of  all  work  actually  done  by  him,  a  sub-contractor 

has  no  charge  upon  the  ten  per  cent,  as  against  the  owner : 

Briggs  v.  Lee,  27  Gr.  464  ;  SclmUz  v.  Bay,  62  111.  167  ;  but 

as  to  claims  of  wages,  see  post,  note  m. 

(6)  "Of  the  price  to  be  paid  for  the  toork."  These  words 
would  seem  to  apply  to  the  price  to  be  paid  under  the  con- 
tract, by  virtue  of  which  the  payments  are  made,  whether 
such  contract  be  made  between  the  owner  and  contractor,  or 
between  a  contractor  and  a  sub-contractor,  or  between  one 
sub-contractor  and  another  sub-contractor.  The  Act  does 
not  in  terms  state  what  is  to  be  the  effect  of  a  sub-contractor 
making  a  payment  in  excess  of  the  ninety  per  cent.  No 
charge  appears  to  be  given  in  favour  of  any  sub-contractor 
on  the  contract  price  payable  by  a  contractor,  or,  sub- 
'tontractor,  to  any  other  sub-contractor  under  whom  a  lien  is 
dtkiiu  i.  The  charge  given  by  sub-section  2  supra,  it  will  be 
observed,  is  confined  to  ten  per  cent,  of  the  price  payable  by 
the  "  owner."  It  seems  clear  that  the  land  of  the  "  owner  "  "  Owner  "  not 
could  not  be  made  chargeable  in  respect  of  wrongful  pay-  wit^wrongful 
ments  made  by  a  contractor  or  sub-contractor  to  which  the  pajonents  by 
"owner"  was  no  party,  except  perhaps  to  the  extent  of  any  ^ontractor, 
sum  for  which  the  land  might  be  liable  to  a  lien,  in  favour 
of  the  contractor  or  sub-contractor  making  such  wrongful 
payment.  Any  sub-contractor  prejudiced  by  the  wrongful 
payment,  would  seem  to  have  ar  ^>nuity  to  rank  in  place  of 
the  party  making  the  wrongful  payment,  on  the  ten  per  cent, 
of  the  price  payable  by  the  "owner,"  on  which  a  charge  is 
created  in  favour  of  lien-holders  by  sub-section  2  supra. 


I 
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(c)  " Made  in  good  faith."    The  registration  of  a  lien  of  a  Payments  by 
sub-contractor  will  not  invalidate  payments  subsequently  j*^^"^^*^ '1. 
made  boita  fide  by  an  owner,  on  whom  no  written  notice  of  of  lien  of  sub- 
the  lien  has  been  served,  provided  such  payments  do  not  in  «>nti*otor. 
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Sflotion  9.     the  aggregate  exceed  the  ninety  per  cent,  of  the  contract 
'~~'         price,  (see  PhiUips,  b.  63) :  not  even  though  such  payments 
exceed  the  full  amount  due  to  a  contractor,  who  subsequently 
abandons  his  contract :  Britfga  v.  Lee,  27  Gr.  464. 

Notice  must        A  sub-contractor,  in  order  to  prevent  his  lien  from  being 
be  in  writing,  defeated  by  payments  by  the  "owner,"  must  give  "notice 

in  witing  "  of  his  lien  to  the  "  owner  "  :  Worrell  v.  Lee,  per 

Blake,  V.  C,  19th  May,  1879. 

The  reasonableness  of  this  provision  is  apparent,  for  if 
registration  of  the  lieu  intercepted  the  right  to  make  pay- 
ments, it  would  be  incumbent  on  every  "owner,"  "con- 
tractor" or  "  sub-cuntractor,"  not  only  to  search  in  the 
registry  office  for  liens  every  time  he  might  wish  to  make  a 
payment  on  his  contract,  but  all  such  payments  would  have 
to  be  made  in  the  reg?j!try  office,  for  fear  that,  between  the 
search  and  the  paymen!;,  a  lien  might  be  registered.  Only 
payments  made  in  good  faith  are  protected.  Payments  made 
for  the  purpose  of  defeating  or  impairing  a  claim  to  a  lien 
existing  or  arising  under  the  Act,  would  be  void  as  against 
the  person  entitled  to  such  lien.  In  the  absence  of  any  de- 
cision on  the  subject,  it  would  seem  probable  that  payments 
to  a  contractor  made  in  advance,  or  before  they  were  due 
under  the  contract,  oi*  payment  to  one  sub- contractor  in  full 
and  to  another  nothing,  as  the  partiality  of  the  payer  might 
determine,  would  be  held  not  to  be  bona  fide  as  against  other 
lien-holders,  (see  PhiUipa,  ss.  62o,  62^,  62^). 


(d)  "  Notice  in  writing."  The  notice  must  be  given  by  the 
sub-contractor  claiming  a  lien.  The  object  of  this  section 
is  primarily,  to  define  under  what  circumstances  payments 
by  an  "owner  "to  his  "contractor"  may  be  validly  made, 
so  as  to  be  good  as  against  the  sub-contractors  claiming 
under  such  contractor  or  any  of  his  sub-contractors.  For 
form  of  notice  see  Appendix. 
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(e)  ^'Lien  created  by  this  Act."  That  is  the  lien  on  the 
«8tate  or  interest  of  the  "owner"  in  the  land  upon  whiuh 
the  work  or  materials  have  been  expended,  and  this  includes 
mot  only  the  lien  of  the  "  contractor,"  but  also  the  liens  of 
all  sub-contractors  claiming  under  such  "  contractor." 

(/)  "  Oio»n  hy  this  Act."  It  is  only  where  a  lien  exists 
under  the  Act,  that  any  charge  upon  the  ten  per  cent,  of  the 
price  can  be  claimed.  Thus,  where  it  was  held  that  the 
mechanic  doing  work  on  a  public  school  building  was  not 
entitled  to  any  lien  on  the  land,  it  was  also  held  he  had  no 
lien  or  charge  upon  the  contract  price :  Bobby.  School  Board 
of  Woodstock,  per  Proudfoot,  V.  C,  at  Wooristock,  April, 
1880  ;  and  see  Briggs  v.  Lee,  27  Gr.  464  ;  ForMn  v.  Lalonde, 
■27  Gr.  600  ;  and  see  ante,  p.  19,  note  g. 

9 
t 

(g)  "  Operate  as  a  charge."  It  cannot  be  supposed  that  the 
statute  intended  to  create  a  chaise  in  favour  of  contractors 
upon  money  to  which  they  arc  entitled  by  contract.  The 
charge,  therefore,  created  by  this  section  must  have  been 
intended  for  the  benefit  of  "sub«contraotors  "  only,  and  to 
enable  them  to  intercept  money  due  from  the  "owner"  to 
the  "contractor"  under  whom  they  claim.  Where  there 
are  several  sub-contractors,  each,  according  to  his  class, 
would  be  entitled  to  a  pro  rata  share  of  the  ten  per  cent,  on 
which  a  charge  is  here  given  ;  except  those  entitled  to  liens 
ior  wages  for  30  days  or  less.  This  latter  class  of  lien-holders 
«re  entitled  to  priority  over  all  other  lien-holders  in  respect  of 
the  ten  per  cent,  (see  section  9,  s.s.  3).  Where  a  contractor, 
however,  makes  default,  and  never  earns  the  ten  per  cent. , 
«  sub  contractor  under  him  has  no  lien  against  the  "  owner  " 
in  respect  of  the  ten  per  cent. :  Ooddard  v.  OoyJson,  10  App. 
R.  1 ;  Harrington  v.  Saunders,  28  C.  L.  J.  48 ;  7  C.  L.  T. 
Occ.  N.  88. 

(h)  "  To  be  paid  by  the  oumer."    The  charge  hereby  created  On  what  fund 
is  upon  ten  per  centum  of  the  price  to  be  paid  by  the  *^*'?^ 


Sub-contrac- 
tors entitled 
to  charge  on 
10  %  of  price. 


* 

I*f 

Preferential 

t^ 

charge  of  liens 

for  wages. 

y 


'1 


I 
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Section  9. 


"owner." 


There  is  no  charge  in  terms  created  upon  money 
""         due  to  a  '•  sub-contractor  "  from  a  "  contractor  "  or  another 
"  sub-contractor ; "  but  the  right  of  any  sub-contractor  to 
participate  in  the  ten  per  cent,  of  the  price  to  be  paid  by  the 
*       *  •  owner  "  would,  however,  appear  to  be  subject  to  the  charge 
of  any  sub-contractor  to  whom  he  might  be  indebted.     And 
when  a  "  contractor  "  pays  his  immediate  "  sub  contractors  " 
in  advance,  and  such  payments  exceed  the  ninety  per  centum^ 
^         of  the  price  to  be  paid  by  the  "  owner,"  any  person  who  has- 
been  employed  by  the  sub-contractors  who  have  been  so 
overpaid,  would  seem  to  have  an  equity  to  stand  in  the  place 
of  the  "contractor,"  and  to  receive  from  the  "owner"  so^ 
V     .  much  of  the  ten  per  cent,  as  he  has  lost  by  reason  of  th& 
"  contractor  "  making  such  payment  in  advance. 

Owner  need         Under  this  section  it  is  not  necessary  for  the  owner  to 

10  V^  rth^**'^  reserve  ten  per  cent,  of  the  price  of  the  work  done  from  day 

pri<^  of  all       to  day,  so  as  always  to  have  in  hand  ten  per  cent,  of  th& 

work  actually  contract  price  of  the  work  actually  done.     He  is  protected  if 

his  payments  to  the  contractor  do  not  exceed  ninety  per  cent, 

of  the  whole  contract  price.   If  the  contractor,  by  his  default  r 

never  earns  the  remaining  ten  per  cent,  there  is  no  charge 

upon  it  in  favour  of  any  of  his  sub-contractcrs :   Briggs  v. 

Lee,  27  Gr.  464  ;  Ooddard  v.  Coulson,  10  App.  R.  1  ;  Schnltz 

V.  Hay,  62  111.  157  ;  see,  however,  Be  Cornish,  6  O.  R.  259. 


Notice  of  lien, 
when  to  be 
given  to 
"owner." 


(i)  "  Unlens  notice  in  writing. "  The  notice  is  thaf.  referred 
to  in  the  preceding  sub-section  1.  If  the  notice  be  not  given 
within  ten  days  after  the  work  has  been  done,  or  materials 
furnished  by  the  sub-contractor  giving  it,  it  must  be  given 
before  the  payment  is  made  by  the  "  owner,"  otherwise  the 
payment,  if  made  in  good  faith,  will  be  protected  under  the 
preceding  sub-section,  (so  held  by  Blake,  V.C,  Worrell  r. 
Lee,  19th  May,  1879). 

Ten  percent.,      (k)  "Ten  per  cent,  of  the  price  to  he  paid."    The  wordv 
tlSn^"*'"        "  P"**®  ***  ^  P*^^  "  ''°'*^^  seem  to  mean  the  price  to  be  paid 
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on  the  whole  contract  with  the  "  contractor,"  under  whom     Section  9. 
the  lien-holder  claims,  assuming  the  contract  to  be  fully  oar-  Priority  of 
ried  out.      By  section  9,  s.s.  2,  lienholders  in  general  are  liens  for 
entitled  to  a  charge  upon  this  ten  per  cent.,  but  liens  for  ^^*^* 
wages  (not  exceeding  thirty  days)  are,  by  this  section,  given 
a  priority  over  all  other  liens  upon  this  ten  per  cent.     As 
regards  lien-holders,  other  than  for  wage's  for  thirty  days 
or  less,  their  right  to  the  charge  on  the  ten  per  cent,  may 
be  defeated  by  the  failure  of  the  "contractor"  to  earn  it : 
(section  8,  Ooddard  v.  Coulsoa,  10  App.  R.  1 ;  Harrington  v. 
Saunders,  23  C.  L.  J.  48 ;  7  C.  L.  T.  88) ;  but  the  object  of  this 
section  appears  to  be,  to  make  the   "owner"  liable  for 
the  liens  of  sub-contractors  for  wages  to  the  extent  of  ten 
per  cent.,  whether  the  contractor  under  whom  they  claim 
shall  have  earned  it  or  not.    Whether  the  Act  carries  out  the 
intention  is  perhaps  open  to  doubt,  (see  infra  note  m). 

[l)  "  Have  priority."  The  general  rule  is  that  all  lien-  ' 
holders  of  the  same  class  are  to  rank  pari  passu,  (see  section 
30,  s.s.  6),  but  this  section  makes  an  exception  to  the  general 
rule  in  favour  of  liens  for  thirty  days'  wages.  Where  there 
are  several  liens  for  wages  on  the  same  property,  it  would 
seem  that  all  are  entitled  to  rank  amongst  themselves  pari 
passu  to  the  extent  of  thirty  days'  wages,  but  in  priority  to 
all  other  liens  :  the  intention  of  the  Act  being,  apparently,  to 
place  such  lien-holders  in  the  position  of  "  contractors,"  as 
regards  the  ten  per  cent,  of  the  price,  even  though  as  a  matter 
of  fact  they  may  be  mere  sub-contractors.  In  order  to  pre- 
serve the  priority  given  by  this  section  the  lien  must  be 
registered  as  provided  by  section  20. 

(m)  *•  Over  any  claim  by  the  oxoner  against  the  contra/itor,"  etc.  Claim  by 


I 


afrainst  de- 


But  for  this  section,  it  is  clear  that  the  right  of  any  sub- 
contractor to  recover  against  the  owner  must  depend'  upon  faulting*''oon' 
whether,  as  a  matter  of  law,  there  is  anything  due  by  the  *™o*orf,"  l»ow 
"o;yner"  to  the  "contractor"  under  whom  the  Bub-cont:.',ctor  charge  in 
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Sections  9, 10.  claims.     If  the  oontraotor  make  default  in  performance  of  his 

favour  of  lien-  contract,  he  may  be,  and  often  is,  unable  to  recover  from  the 

holders.  "  owner,"  even  for  the  work  he  has  actually  performed,  and 

consequently  would  not,  in  such  a  case,  be  entitled  to  recover 

against  the  "  owner  "  the  ten  per  centwn  of  the  price  referred 

to  in  this  sub-section,  (nqtra  note  h). 

It  is  possible  that  the  Legislature  may  have  intended  in 
such  a  case  to  give  the  lien-holder  for  thirty  days'  wages  a 
charge  on  the  ten  per  cent,  of  the  price,  even  though  it  may 
.  not  have  been  earned  by  the  contractor,  but  it  is  doubtful 
whether  the  words  actually  used  are  sufficient  for  that  pur- 
pose. The  right  of  an  "  owner  "  to  resist  payment  of  any  part 
of  the  price  on  the  ground  of  non-performance  of  the  contract 
is  not  a  claim  against  the  "contractor,"  it  is  merely  a  defence 
to  a  claim  by  the  "  contractor  " :  but  the  *'  owner  "  may  have 
a  claim  "  against  the  contractor  for  or  in  consequence  of  the 
failure  of  the  latter  to  complete  his  contract "  in  the  nature  of 
a  claim  for  damages  for  breach  of  the  contract,  which,  under 
the  present  practice,  might  no  doubt  be  counter-claimed  in 
any  action  brought  by  the  *  *  contractor ' '  against  the  '  *  owner  " 
for  the  price,  either  upon  the  contract,  or  upon  a  quantum 
meruit :  or  the  contract  may  provide  that,  on  default  of  the 
'^  contractor,"  the  "  owner  "  may  proceed  and  complete  the 
work  himselx,  and  deduct  the  cost  of  so  doing  from  the  con- 
tract price ;  ind  upon  a  proper  construction  of  this  section  it 
would  appear  that  it  is  only  over  such  claims  of  the  "owner  " 
that  the  lien  for  thirty  days'  wages  is  given  priority.  If 
that  be  the  proper  construction  of  this  clause,  then  the  lien  of 
a  sub-contractor  for  wages  may  in  some  cases  be  liable  to  be 
defeated  in  the  same  manner  as  other  liens  by  the  default  of 
the  "contractor." 


Extent  of 
■owner's  lia- 
bility. 


ip.  Save  as  herein  provided  (a),  the  lien  shall 
not  attach  so  as  to  make  the  owner  liable  to  a 
greater  sum  than  the  sum  payable  by  the  owner  to 
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the  contractor  (b).    K.  S.  0.  1877,  c.  120,  s.  6,   Sec9^,ii. 
part ;  45  V.  c.  15,  s.  4. 

(a)  "  Save  a»  herein  provided. "    See  section  9. 

(6)  "Payable  by  the  owner  to  the  contractor."    No  matter  Sub-contrac- 
what  may  be  the  aggregate  amount  of  the  claims  of  a  "  con-  J^"'exSei**°' 
tractor"  and  his  "sub-contractors,"  they  cannot  in  any  event,  what  is  due  by 
(except  perhaps  in  the  case  of  liens  for  wages  under  tl^e  pre-  .".g^*^^^"., 
ceding  section)  be  enforced  against  the  land,  for  any  sum 
beyond  what  is  due  from  the  "  owner  "  to  the  "  contractor," 
unless  the  "  owner ''  has  made  payments  to  the  contractor  in 
order  to  defeat  or  impair  the  claim  of  the  lien-holders  (see 
section  9,  s.s.  1),  or  within  the  prescribed  term  has  made 
payments  exceeding  ninety  per  cent,  of  the  contract  price 
(lb.),  and  even  then  only  to  the  additional  extent  of  such 
payments :  Briggs  v.  Lee,  27  Gr.  464.  '      , 

Where  the  owner  has  agreed  to  pay  the  contractor  for  the  Production  of 
work  done  according  to  the  certificate  of  an  architect  or  engi-  engineer's  cer- 
neer  that  the  work  has  been  completed,  and  not  otherwise,  condition 
the  certificate  must  be  obtained  before  the  owner  can  be  precedent, 
compelled  to  pay,  and,  in  the  absence  of  fraud,  the  contractor 
is  bound  by  the  certificate  and  cannot  dispute  it :  Canty  v. 
Clarke,  44  Q.  B.  505  ;  Sharps  v.  San  Paulo  By.,  L.  R  8  Chy. 
£97.     But  when  the  contractor  is  wrongfully  dismissed  by  the 
architect,  and  thereby  prevented  from  obtaining  the  archi- 
tect's certificate,  he  may  recover  the  balance  due  to  him  for 
the  work  actually  performed  :  Smith  v.  Gordon,  80  C.  P.  663. 


I 
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11.  All  persons  furnishing  material  to  or  doing  Notice  to 
labour  for  (a)  the  person  having  a  lien  under  thiscUhnsatfainst 
Act  (6),  in  respect  of  the  subject  of  such  lien,  who  ^'®""*'°^  •"• 
notify  the  owner  of  the  premises  sought  to  be 
affected  thereby,    within   thirty  days  after  such 
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Section  11.  material  is  furnished,  or  labour  performed  (c),  of 
an  unpaid  account  or  demand  against  such  lien- 
holder,  for  such  material  or  labour,  shall  be  enti- 
tled, subject  to  the  provisions  of  sections  6  and  9, 
to  a  charge  therefor  pro  rata  upon  any  amount 
payable  by  such  owner  under  said  lien  {d);  and 
if  the  owner  thereupon  pays  (e)  the  amount  of  such 
charge  to  the  person  furnishing  material  and  doing 
labour  as  aforesaid,  such  payment  shall  be  deemed 
'  a  satisfaction  pro  tanto  of  such  lien.  B.  S.  0. 1877^ 
c.  120,  s.  8. 


Formerly  sub- 
contractor's 
only  remedy 
was  by  giving 
notice. 


Now  have 

double 

remedy. 


Sub-contrac> 
tor  may  give 
notice  to 
"  owner  " 
though  "  con- 
tractor "  do 
not  claim  a 
lien. 


(a)  '*  -4M  persons  furnishing  materials  to,  or  doing  labour  fw.'* 
This  section  was  part  of  the  original  Act  of  1873,  which 
allowed  liens  to  be  registered  only  by  persons  who  contracted 
directly  with  the  "owner."  The  giving  notice  under  thia 
"  section  "  was  at  first  the  only  remedy  a  sub-contractor  had, 
but,  by  the  Act  of  1874,  the  right  to  register  liens  on  the 
land  was  extended  to  all  sub- contractors.  The  latter  have, 
therefore,  now  the  double  right  to  register,  and  enforce 
their  liens  by  suit,  against  the  land,  or  to  give  notice  under 
this  section. 

(6)  "  The  person  havi)uf  a  lien  under  this  Act."  Under  the 
Act  a  contractor,  or  sub-contractor,  is  entitled  to  a  lien  on 
the  land  for  work  or  materials,  by  virtue  of  being  so  employed 
or  famishing,  (see  section  4),  and  no  active  assertion  of  a 
claim,  on  the  part  of  the  person  working,  or  furnishing 
material,  is  essential  to  his  right  of  lien.  The  right  of  lien 
is  given  by  the  statute,  and  enures  to  the  benefit  of  the  lien- 
holder,  in  the  absence  of  any  agreement  on  his  part  to  the 
contrary,  without  registration,  bringing  suit,  or  giving  any 
notice,  until  the  lapse  of  thirty  days  after  the  work  is  com- 
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pleted  or  the  material  furnished :  although  registration  within    Section  11. 
that  time  may  be  necessary  to  protect  the  right  of  the  lien- 
holder  as  against  transfers  by  the  ''owner,"  of  the  land  or 
any  interest  thereir  to  third  parties  not  having  an  actual 
notice  of  the  lien,  (see  ante,  pp.  8-10). 


The  words  *•  having  a  lien  "  do  not  include  a  person  who  has 
debarred  himself  by  expresd  agreement  from  having  a  lien. 
But  though  as  to  such  persons,  sub-contractors  under  them 
may  be  deprived  of  any  benefit  of  this  section ;  they  may, 
nevertheless,  notwithstanding  such  agreement,  be  themselves 
entitled  to  a  lien  on  the  land  which  they  may  enforce,  (see 
ante,  section  4). 


/I 


H 


'owner. 


(c)  **  Within  thirty  days  after  such  material  is  furnished,  or  Time  within 
labour  performed."  That  is,  by  the  person  giving  the  notice,  ^ntractor  to 
Until  this  period  has  elapsed,  the  lien  of  the  "contractor"  srive  notice  to 
or  •*  sub-contractor  "  for  whom  the  work  has  been  done,  or  """"" 
materials  furnished,  will  continue  without  registration  or 
suit,  not  only  for  the  work  done,  and  materials  furnished,  by 
himself,  but  also  for  that  which  he  has  procured  to  be  done 
and  furnished  by  others,  and  for  the  payment  of  which  he  is 
liable,  (see  ante,  section  4,  note  c).  After  that  period, 
assuming  that  the  whole  work  and  materials  required  under 
the  lien-holder's  contract  have  been  completed,  the  lien  on 
the  land  ceases  unless  it  has  been  registered,  or  a  suit  brought 
to  enforce  it,  and  a  certificate  of  the  pendency  of  the  suit 
registered,  (see  post,  sections  22,  23,  24).  There  may  be 
cases,  however,  where  the  lien  of  a  lien-holder  will  endure 
for  a  longer  period  than  that  which  is  limited  for  giving  the 
notice  by  a  sub-contractor  under  this  section ;  as,  for  instance, 
where  a  contractor,  or  sub-contractor,  sublets  his  contract 
to  various  sub-contractors,  and  these  sub- contractors  finish 
their  work  at  different  times.  In  such  a  case  the  time  for 
each  Bub-oontraotor  to  give  notice  is  governed  by  the  time  he 
completes  his  own  particular  work,  or  finishes  furnishing 
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Section  11.  materials ;  but  the  contractor  or  sub-contractor  by  whom  he 
is  employed  will  be  entitled  to  a  lien,  without  registration, 
until  the  lapse  of  thirty  days  from  the  completion  of  the 
whole  of  the  work  for  which  he  has  contracted. 


sn 


* 
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Chaise  of  sub- 
coDtractor 
giving  notice 
to  owner  is 
upon  money. 


Payment  of 
claim  of  sub- 
contractor by 


'  owner. 


Effect  of  pay- 
ment by 
"owner"  of 
sub-contrac- 
tor's claim. 


(d)  *'  Shall  be  entiUed,  subject  to  the  provisions  of  sections  6 
and  9,  to  a  charge  therefor  pro  rata,  upon  any  amount  pay- 
able by  such  owner  under  said  lien. "  The  charge  here  created 
is  upon  the  money  payable  by  the  "  owner  "  to  the  person 
entitled  to  the  lien,  and  is  not  upon  the  land.  All  sub-con- 
tractors of  a  lien-holder  entitled  to  give,  and  giving  notice^ 
under  this  section,  stand  on  an  equal  footing,  and  are  entitled 
to  a  pro  rata  share  of  the  amount  payable  by  the  "  owner  '* 
to  their  common  debtor. 

The  Act  of  1873,  sec.  11,  expressly  provided  that  the  owner 
should  "thereupon  pay  the  amount  of  such  charge."  The 
omission  of  these  words,  however,  would  not  seem  to  alter 
the  liability  of  the  "  owner,"  as  the  fact  that  the  person  giv- 
ing notice  is  entitled  to  a  charge,  involves  the  right  to  enforce 
that  charge  by  suit,  in  default  of  payment  by  the  "  owner. '^ 
Where  nothing  is  due  by  the  "  owner  "  to  the  "  contractor," 
none  of  the  "sub-contractors"  under  him,  giving  notice 
under  this  section,  are  entitled  to  anything :  Briggs  v.  Zee, 
27  Gr.  464  ;  and  see  section  10. 

(e)  **  And  if  the  owner  thereupon  pays."  It  would  not  be 
safe  for  an  "owner"  to  pay  any  claim  of  which  he  receives 
notice  under  this  section,  without  first  informing  the  prim- 
ary debtor  of  the  claim,  in  order  to  give  him  an  opportunity 
of  disputing  its  validity  if  he  desires  to  do  so.  Paymenta 
made  by  an  "owner"  to  a  sub-contractor  serving  notice 
under  this  section,  before  such  sub-contractor's  claim  haa 
been  ascertained  by  arbitration,  are  at  the  risk  of  the 
"  owner,"  and  are  only  a  valid  discharge  pro  tanto  of  the 
lien,  provided  such  indebtedness  actually  existed,  (see  posty, 
section  13,  note  e). 
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1!3.  In  case  of  a  dispute  (a)  as  to  the  validity    Section  12. 
or  amount  of  an  unpaid  account  or  demand,  of  DisputeB  u  to 

^  claims  against 

which  notice  is  given  to  the  owner  under  the  pre<  iien-holden. 
ceding  section,  the  same  shall  be  first  determined 
(6)  by  action  in  the  proper  Court  in  that  behalf, 
or  by  arbitration,  in  manner  mentioned  in  section 
14  at  the  option  of  the  person  having  the  unpaid 
account  or  demand  against  the  lien-holder;  and 
pending  the  proceedings  to  determine  the  dispute, 
so  much  of  the  amount  of  the  lien  as  is  in  ques- 
tion therein  may  be  withheld  from  the  person 
claiming  the  lien  (c).    R.  S.  0.  1877,  c.  120,  s.  9. 


(a)  "  In  case  of  a  dispute. "  The  dispute  here  contemplated 
is  one  between  a  "sub-contractor"  giving  notice  under  the 
preceding  section  and  the  person  by  whom  he  was  employed, 
or  between  such  sub^contraotor  and  the  "  owner." 

(6)  ' *  The  same  ^lall  be  first  determined."  The  word  *  •  shall ' ' 
is  imperative :  (see  B.  S.  0.  1887,  c.  1,  s.  8,  s.s.  2).  For- 
merly the  dispute  was  required  to  be  settled  by  arbitration, 
but  now  it  may  be  settled  either  by  action,  or  arbitration,  at 
the  option  of  the  sub-contractor  giving  the  notice.  The 
settlement  of  the  dispute  in  one  of  these  ways,  must  take 
place  before  the  "  owner  "  can  properly  pay  the  claim  of  the 
sub-contractor,  or  any  part  of  it  affected  by  the  dispute,— and 
the  reason  for  this  is  obvious,  because  what  the  sub-contrac- 
tor endeavours  to  do  by  giving  notice  under  section  11,  is  to 
intercept  money  which  would  otherwise  be  payable  by  the 
"  owner  "  to  the  "  contractor,"  under  whom  such  sub-con- 
tractor was  employed— and  it  is  only  reasonable,  that  dis- 
putes between  the  latter  should  be  adjusted,  before  the  claim 
of  the  sub-contractor  is  satisfied. 


Disputed 
claim  of  sub- 
contractor 
must  be  set- 
tled by  action, 
or  arbitration, 
before  pay- 
ment by 


VM 
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Scot.  12, 13.  (c)  ''May  be  vnthhdd  from  the  person  daimitig  the  lien." 
The  words  **  claiming  the  lien  "  obviously  refer  to  the  con- 
tractor or  sub-contractor,  under  whom  the  sub-contractor 
giving  the  notice  under  section  11  claims.  It  is  enough  that 
such  contractor  or  sub-contractor  has  a  lien,  though  he  may 
not  be  actively  claiming  it.  The  Bevisers  of  the  Statutes 
altered  the  wording  of  section  11  from  "  claiming  "  to  "  hav- 
ing,"  and  no  doubt  a  similar  change  should  have  been  made 
in  this  section,  (see  Briggs  v.  Lee,  27  Gr.  467). 

Failure  to  pay      13.  In  case  the  person  primarily  liable  (a)  to 

amount  ,■,  .    •  i  z*  !.•        3     > 

awarded.  the  person  giving  such  notice  as  mentioned  in 
section  11  fails  to  pay  the  amount  awarded  (&) 
within  ten  days  after  the  award  is  made,  the 
owner,  contractor  or  sub-contractor  may  ppi-y  (c) 
the  same  out  of  any  moneys  due  by  him  to  the 
person  primarily  liable  as  aforesaid,  on  account  of 
the  work  done  or  materials  or  machinery  furnished 
or  placed  in  respect  of  which  the  debt  arose ;  and 
such  payment  if  made  after  an  award  (d)  (or  if 
made  without  any  arbitration  having  been  pre- 
viously had  or  dispute  existing,  then,  if  the  debt 
in  fact  existed  {e),  and  to  the  extent  thereof)  shall 
operate  as  a  discharge  pro  tanto  of  the  moneys  so 
due  as  aforesaid  to  the  person  primarily  liable. 
E.  S.  0. 1887,  c.  120,  s.  10. 

Primary  (a)  *' In  case  the  persor^  primarily  liable.'*    The  person  prim- 

debtor,  who  is.  arily  liable  to  the  sub-contractor  who  gives  a  notice  under 
section  11,  is  the  contractor,  or  sub-contractor,  by  whom  the 
sub-contractor  giving  the  notice  was  actually  employed  to  do 
the  work  or  furnish  materials. 


jW^~*!ja| 
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(6)  "  FaHs  to  pa/y  the  amount  cmarded."  By  the  preced- 
ing leotion  the  amoant  may  be  ascertained  not  only  by  arbi- 
tration but  also  by  judgment  in  an  action  ;  the  phraseology 
of  this  section  is  due  to  the  fact  that  formerly  the  only  means 
of  obtaining  an  adjustment  of  a  disputed  claim  of  a  sub-con- 
tractor giving  a  notice  to  the  "  owner  "  under  section  11  was 
by  arbitration.  The  alteration  of  section  11  by  enabling  such 
disputes  to  be  settled  also  by  action,  seems  to  have  been  over- 
looked in  the  revision  of  this  section. 
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Section  13. 


'4' 


(c)  *'The  owner,  contractor,  or  nth-contractor  may  j)a^."  Payments  by 
It  wiU  be  seen  that  section  11  only  provides  for  notice  being  ^jlj^JjJJ"' 
given  to  the  "  owner/'  and  imposes  no  duty  on  him  to  com-  tors, 
municate  such  notice  to  any  contractor  or  sub-contractor 
under  whom  the  person  giving  the  notice  may  claim.    Pay- 
ments made  by  contractors  or  sub-contractors  are,  however, 
validated  under  this  section,  as  well  as  payments  by  the 


**  owner." 


(d)  "  Stich  payment  if  made  after  an  atoard."    It  will  be  Effect  of  pay- 
observed  that  this  section  makes  no  provision  for  payments  ™*°*  ^y  „  , 
made  after  a  judgment  in  an  action  brought  by  the  sub-con-  sub-contractor 
tractor  under  section  12.     It  is  therefore  doubtful  whether  a  *'*•'  award, 
payment  made  to  a  sub-contractor  giving  notice  under  sec- 
tion 11,  after  a  judgment  in  his  favour,  would  protect  the  per- 
son paying  him,  as  against  the  person  claimed  to  be  primarily 
liable,  should  such  judgment  be  subsequently  reversed.    See, 
however.  In  re  Smith,  20  Q.  B.  D.  321,  where  a  payment  by 
a  garnishee  was  held  to  be  good,  although  the  judgment, 
under  which  the  garnishee  order  was  obtained,  was  subse- 
quently declared  invalid. 

Payment  made  after  an  award,  would  appear  to  be  clearly  a 

protection  to  the  payer  as  against  the  person  claimed  to  be 

primarily  liable,  even  though  the  award  be  subsequently  set 

aside.    The  remedy  of  the  latter  in  such  a  case  would  appear 
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8mi.  18, 14.  to  be  against  the  payee  only.  If  the  person  claimed  to  b« 
primarily  liable  intend  to  dispute  the  award,  it  would  seem 
that  he  should  at  oooe  institute  an  action  to  restrain  the  pay- 
ment of  the  disputed  claim. 


^% 


Effect  of  pay.       (e)  "  Thtn  if  the  debt  in  fact  eadsUd."    If  the  "owner," 
"owner  "  to     "  <'o***"k^o'  "  or  "  sub-oontractor  "  assume  to  pay  the  claim 
■ub^oontraotor  of  a  sub-contractor  who  gives  notice  under  section  11  with- 
before  awMd.  q^,^  ^^  award  being  first  made  on  the  claim,  such  payment,  it 
seems,  is  no  discharge  pro  tanto  of  the  payer  as  against  the 
person  claimed  to  be  primarily  liable  to  the  payee,  unless  the 
debt  was  in  fact  actually  due  by  the  alleged  primary  debtor. 
In  order  to  protect  a  person  thus  assuming  to  pay  a  sub-con- 
tractor giving  notice  under  section  11  without  an  award,  the 
consent  of,  or  admission  of  the  debt  by,  the  alleged  primary 
debtor,  should  be  first  obtained  ;  and  there  appears  to  be  no 
obligation  to  make  the  payment  until  such  consent  or  admis- 
sion is  obtained. 


c 


Disputed  14. — (1)  In  case  a  claim  is  made  by  a  sub-con- 

contracton,  to  tractor  (a)  in  respect  of  a  lien  (&)  to  which  he  is 
arbitraSon.  °  entitled,  and  a  dispute  arises  (c)  as  to  the  amount 

due  or  payable  in  respect  tLereof,  the  same  shall 

be  settled  by  arbitration  (d). 

Appointment  (2)  One  arbitrator  shall  be  appointed  by  the  per- 
of  arbitrators.  ^^^  making  the  claim,  one  by  the  person  by  whom 

he  was  employed,  and  the  third  arbitrator  shall  be 

appointed  (e)  by  the  two  so  chosen. 


Deobion  to  be 
final 


(3)  The  decision  of  the  arbitrators  or  a  majority 
of  them  shall  be  final  and  conclusive  (/).  R.  S.  0. 
1877,  c.  120,  s.  18. 
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(4)  In  case  either  of  the  parties  interested  in  any   Seotton  t4. 
fluch  dispute  refuses  or  neglects  within  three  days  R«fuad  to  mp- 

.  .  ....  ,  point  Mbltr*- 

flfter  notice  in  writing  requiring  him  to  do  so,  to  tor. 
appoint  an  arbitrator,  or  if  the  arbitrators  appointed 
{g)  fail  to  agree  upon  a  third,  the  appointment  may 
be  made  by  a  County  Judge  of  the  county  in  which 
the  lands  in  respect  of  which  the  lien  is  claimed 
are  situate  (h).    iv.  S.  0.  1877,  c.  120,  s.  19. 


(a)  "JSt/a  »ub-contraetor.'*  As  to  persons  ooming  within 
the  designation  of  "  sub-contractor,'  see  section  2,  s.s.  2. 

(b)  **  In  respect  of  alien."  This  refers  to  a  lien  on  the  land 

to  which  the  sub-contractor  is  entitled,  and  not  to  the  charge  '    . 

upon  the  money  payable  by  the  "owner"  under  his  contract, 
under  section  11. 

(c)  '^A  dispute  arises."  The  dispute  here  contemplated  is 
one  between  the  "  sub-contractor  "  and  the  person  by  whom 
b«  is  employed. 

4 

(d)  ^^ Shall  be  settled  by  arbitration."  The  word  "  shall " 
is  imperative,  (see  R  8.  0.  o.  1,  s.  8,  s.s.  2). 

(e)  '*The  'ird  arbitrator  shaU  be  appointed."  This  sub- Arbitrators, 
flection  provides  that  the  third  arbitrator  shall  be  appointed  appointment, 
by  the  arbitrators  chosen  by  the  parties.    Sub-section  4  pro-     ' 

vides  for  the  appointment  of  an  arbitrator  by  the  County 
Judge,  in  cp  se  of  either  party  refusing  or  neglecting  to  appoint 
an  arbitrator  under  this  sub-section  ;  but  no  provision  is 
made  empowering  an  arbitrator  appointed  by  the  .Tudge 
for  one  of  the  parties,  joining  with  his  co-arbitrator  in 
appointing  a  third  arbitrator.  In  such  a  case  possibly  the 
arbitrator  appointed  by  the  Judge  might  be  held  to  have  the 
power,  but  it  would  seem  that  an  application  should  be  made 


s 

I 
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Section  14.    to  the  Oonrt  to  appoint  the  third  arbitrator,  (see  MalUKh  r, 
Qrai\d  TmiQi  By.,  6  Gr.  348). 


Award,  how 
far  final. 


k 


"■■  Hi  A 

r 

§ 


How  award 

maybe 

impeached. 


(/)  "  ShaU  he  final  and  eonclimve."  Notwithstanding  these 
words  the  parties  are  not  precluded   from  disputing  the 
validity  of  the  award  where  the  arbitrators  ha^e  acted  il- 
legally, (see  Kennedy  v.  Bumess,  15  U.  C.  Q.  B.,  per  Bums^ 
J. ,  at  p.  491).    The  award  must  be  concurred  in  by  at  least- 
two  of  the  arbitrators,  an  award  of  the  third  arbitrator  alone; 
would  be  invalid :  WiUon  v.  York,  46  U.  C.  Q.  B.  289  ;  and 
.lee,  also,  Jekyll  v.  Wade,  8  Gr.  363  ;  Hxcknuin  v.  Lawson,. 
lb.  386 ;  and  all  the  arbitrators  making  the  award  should 
execute  it  together,  the  execution  of  it  by  one  at  one  time, 
and  by  another  at  another  time,  will  render  it  invalid  :  Nott 
V.  NoU,  6  O.  B.  283.   So,  also,  the  award  may  be  invalidated 
by  the  arbitrators  taking  evidence  in  the  absence  of  one- 
of  the  parties :    Whitley  v.  McMaJion,  32  C.  P.  453  ;  or  by 
their  receiving  communications  ex  parte  from  either  party 
after  the  evidence  is  closed  :  Herring  v.  Napanee,  Tamwoi  in, 
and  Quebec  JRy.,  5  O.  R.  349.    But  it  is  only  when  the  sub- 
mission is  by  rule  of  Oour/t,  or  can  be  made  a  rule  of  Court,, 
or  h&s  the  effect  of  a  rule  of  Court,  that  the  High  Court  haa- 
jurisdiction  to  set  r  ide  an  award  or  motion:  Russell  Arb.f 
5th  Ed.  648  ;  Be  Horton,  45  U.  C.  Q.  B.  141  ;  Credit  ValUy 
By.  Co.  V.  Oreat  Western  Bailway  Co. ,  4  App.  R.  582  ;  bufc 
see  Bhodes  v.  Airedale  Drainage  Commissioners,  L.  R.  1 C.  P.D. 
402.     Here  no  provision  is  made  for  making  the  submission, 
a  rule  of  any  Court.    The  only  remedy  of  any  party  dissatis- 
fied with  an  award  made  under  this  section  would  be  by 
action:  QreenhiU  v.  Church,  3  Rep.  Ch.  49;  Hamilton  v.  Ban- 
km,  3D.  G.  &  Sm.  782.  As  to  grounds  on  which  an  award  caa 
be  impeached,  see  Bussell  Arb.  5th  Ed.  660,  703  ;  Stories  Eq. 
Juris.  12th  Ed.,  ss.  1450-8  ;  Bateman  v.  Boynton,  L.  R.  1  Chy.. 
359  ;  Grant  v.  Eastwood,  22  Gr.  563.    The  mistake  of  an  arbi- 
trator as  to  the  legal  effect  of  his  finding,  is  uo  ground  for 
setting  aside  an  award  :    Greemoood  v.  Brownhill,  44  L.  T.. 
N.  S.  47. 
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Tor  form  of  appointment  of  arbitrator,  see  Appendix.  Sees.  14, 16. 

(g)  *^Orif  ^  arbitrators  appointed."    It  is  not  cWr  whethor  Umpire,  or 
these  words  are  confined  to  the  two  arbitrators  appointed  ^^,  "^int- 
by  the  parties  themselves,  or  whether  they  include  the  case  merb  ^  how 
of  one  arbitrator  appointed  by  one  of  the  parties,  and  the  ™*^*'* 
other  by  a  County  Judge.     If  the  words  are  restricted  to 
arbitrators  appointed  by  the  parties,  then  whenever  one  of 
the  arbitrators  is  appointed  by  the  Judge  for  a  party  making 
•def&ult,    neither    the    County   Judge    nor    the    arbitrator 
appointed  by  him  would  appear  to  have  power  to  appoint  a 
third  arbitrator,  and  in  such  a  case  an  application  to  the 
■court  to  appoint  a  third  arbitrator  under  R.  S.  O.  c.  63,    •    ■ 
■s.  39,  might  be  necessary  :  see  Malloch  v.  Grand  Trunk  By., 
6  Gr.  348.     It  may,  however,  be  found  that  an  arbitrator 
-appointed  by  the  Judge  for  one  of  the  parties  has,  by  neces- 
-sary  implication,  all  the  powers  of  an  arbitrator  chosen  by 
the  parties  themselves,  including  the  right  of  joining  in  the 
appointment  of  a  third  arbitrator,  (see  12.  S.  0.  c.  53  s.s. 
39,  41 ;  but  see  In  re  Gifford  <&  Bury,  20  Q.  B.  D.  868). 

(h)  '*  In  vjhich  the  lands,  etc.,  are  sitiiate."     When  the  .'.,' 

lands  subject  to  the  lien  are  partly  in  one  county  and  partly 
in  another,  the  Judge  of  neither  county  would  appear  to 
have  jurisdiction. 

15.  During  the  continuance  of  a  lien  (a)  no  Property  af- 
portion  of  the  property  or  machinery  affected  there-  itSn  not  to  be 
by,  shall  be  removed  to  the  prejudice  of  the  lien;  "™°^®^* 
And  any  attempt  at  such  removal  may  be  restrained 
by  application  to  the  County  Court  or  the  Judge 
thereof,  or  the  High  Court  respectively,  according 
as  the  claim  is  under  or  over  the  sum  of  $200  (&). 
K.  S.  0.  1877,  c.  120,  s.  22. 
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Section  16. 

Time  within 
which  lien 
continues. 


(a)  "  During  the  cotitimuince  of  a  lien.^'  A  lien  if  unregis- 
tered before  the  expiration  of  thirty  days  from  the  comple- 
tion of  the  work  or  the  delivery  of  the  materials,  "will  ceue, 
unless  within  that  time  proceedings  have  been  instituted  by 
the  lien-holder,  or  some  other  lien-holder  of  the  same  class,, 
to  realize  the  lien,  and  a  certificate  of  such  proceedings  have 
been  registered  in  the  proper  registry  office,  (see  section  22) ; 
and  when  the  action  is  commenced  by  another  lien-holder  of 
the  same  class  the  lien  will  cease,  if  the  claim  is  not  filed  in 
the  action  within  thirty  days  after  its  commencement,  (see 
aeetion  80  s.8.  1).  A  registered  lien  ceases  at  the  expiration  of 
ninety  days  from  the  completion  of  the  work,  or  delivery  of 
the  materials,  or  the  expiry  of  the  period  of  credit,  unless 
proceedings  are  in  the  meantime  commenced  and  a  certificate 
thereof  registered,  (see  section  28). 


(  1  ■ 


Actions  for 
injunctions,  to 
restrain 
removal  of 
property,  or 
machinery,  in 
what  court  to 
be  brought. 


(6)  "  According  as  the  claim  is  under  or  over  the  sum  of 
^200."  It  is  not  cleitr  from  the  Act  whether  the  worda 
"the  claim"  are  intended  to  apply  to  the  individual  claim 
of  the  lien-holder  seeking  relief,  or  whether  they  refer  to  th& 
amount  claimed  to  remain  due  from  the  "owner"  for  the 
satisfaction  of  the  claims  of  all  lien-holders  of  the  same  clas» 
as  that  to  which  the  applicant  belongs.  The  latter  would 
seem  to  be  the  real  sum  in  question  where  the  suit  is  brought 
by  a  lien-hclder  not  only  to  restrain  the  removal  of  property^ 
bat  also  to  enforce  payment  of  his  lien  (see  section  30).  But, 
when  the  action  is  brought  simply  for  the  purpose  of  restrain- 
ing the  removal  of  property,  possibly  the  amount  of  the  indi- 
vidual claim  of  the  plaintiff  would  determine  the  question  of 
jurisdiction.  The  jurisdiction  of  the  County  Court,  for  the 
purpose  of  this  sectior  is  limited  to  $200.  The  result  of  the 
section  appears  to  be,  at,  in  all  cases  where  the  claim  ia 
under  $200,  the  application  for  an  injunction  to  restrain 
removal  of  property  subject  to  the  lien  should  be  made  in 
the  County  Court,  and  in  all  other  cases  in  the  High  Courts 
(see  post,  section  28,  note  a). 
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16.  (1)  A  claim  of  lien  applicable  to  the  case,    Section  16. 
may  be  registered  (a)  in  the  registry  office  of  the  Claim  may  be 
registry  division  in  which  the  land  is  situate  {b), 
and  shall  state  (c) — 

(a)  The  name  and  residence  of  the  claimant  and 

of  the  owner  of  the  property  to  be  charged 
;  (d),  and  of  the  person  for  whom  and  upon 
whose  credit  the  work  is  done  or  materials 
or  machinery  furnished,  and  the  time  or 
period  within  which  the  same  was,  or  was 
to  be,  done  or  furnished; 

(b)  The  work  done  or  materials  or  machinery 

furnished; 
(a)  The  sum  claimed  as  due,  or  to  become  due ; 

(d)  The  description  of  the  land  to  be  charged ;  (e) 

(e)  The  date  of  expiry  of  the  period  of  credit 

agreed  to  by  the  lien-holder  for  payment  for 
his  work,  materials  or  machinery,  where 
credit  has  been  given.  ' 

(2)  The  claim  may  be  in  one  of  the  forms  given  Affidavit  of 
in  the  schedule  in  this  Act,  and  shall  be  verified  may  be  made 
by  the  affidavit  (/)  of  the  claimant,  or  of  hisSii'^M!"' 
agent  (^f)  or  assignee  (h)  having  full  knowledge  of 
the  matters  required  to  be  verified,  and  the  affidavit 
of  an  agent  or  assignee  shall  state  he  has  such 
knowledge.    R.  S.  0.  1877,  c.  120,  s.  4  (1,  2);   47 
V.  c.  18.  SB.  2.  3. 
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Section  16.  (a)  "  May  be  registered."  Although  the  registration  of  the 
Renstration  '^^'^^  i"  ^'^^  necessary  to  create  a  lien,  it  is  essential  to  its 
of  lien.  continuance  after  the  expiration  of  thirty  days  after  the  work 

has  been  completed,  or  the  materials  or  machinery  furnished, 
(see  section  21),  unless  in  the  meantime  a  suit  has  been  com- 
menced to  enforce  it  by  the  lien-holder,  or  some  other  lien- 
holder  of  the  same  class,  and  a  certificate  of  lis  pendetis  regis- 
tered, (see  section  22).    If  the  period  of  credit  between  the 
"  owner  "  and  the  "  contractor,"  or  any  other  lien-holder  and 
his  debtor,  extend  beyond  the  time  limited  by  sections  20  and 
21  for  registering  a  lien,  and  the  lien  be  not  registered,  the 
omission  to  register  will  have  the  effect  of  defeating  the  lien  : 
for  where  the  period  of  credit  has  not  expired,  no  suit  can  be 
brought  to  enforce  the  lien  :  Burritt  v.  Eenihan,  25  Gr.  183  ; 
Where  regis-    Neill  v.  Carroll,  28  Or.  34  ;  339.     And  in  the  case  of  liens  for 
actioiTiBnec^-  ^*8®"'  registration  within  the  period  mentioned  in  section  20 
sary.  is  essential,  in  order  to  entitle  the  lien-holder  to  the  benefit  of 

the  provisions  of  sections  6  and  9.  Registration  of  the  lien 
is  also  essential  where  the  interest  of  a  lessor  is  sought  to  be 
charged  under  section  6,  s.s.  2,  (see  ante,  p.  28,  note/). 


c 


By  whoiu 
liens  may  be 
registereo. 


•It 


A  claim  may  be  registered  not  only  by  the  person  doing 
the  work,  or  furnishing  the  material,  but  also  by  his  assignee, 
where  the  assignment  is  in  writing  ;  and  in  such  a  case  the 
assignee  is  to  make  the  affidavit  verifying  the  claim,  (see 
sections  25,  16  ;  Grant  v.  Dunn,  3  O.  R.  876). 


Application  of      The  intention  of  the  Act  appears  to  have  been  that  the 


Registry  Act 
to  liens. 


conflicting  claims  of  unregistered  lien-holders,  and  persons 
claiming  under  registered  instruments,  should  be  determined 
without  regard  to  The  Begistry  Act;  but  the  course  of  judicial 
decision  has  run  counter  to  this  idea,  (see  ante,  p.  8,  et  seq.) ; 
and  though  this  Act  says  The  Begistry  Act  is  not  to  apply  to 
liens,  the  courts  have  virtually  said  that  The  Registry  Act 
does  apply  to  liens,  and,  in  the  prasent  state  of  the  authori- 
ties, unless  a  lien  is  registered,  there  is  danger  that  it  will  lose 
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priority  over  subsequent  purchasers  and  mortgagees  for  value    Section  16. 
without  notice,  (see  Wanty  v.  Bohins,  15  0.  R.         ;   Peter-  ' 

kin  V.  Rose,  13  S.  0.  R.  677),  whose  conveyances  or  mortgages 
are  first  re^nstered.  If  therefore  a  lien-holder  desire  to  pre- 
serve his  priority  over  subsequent  grantees  or  mortgagees,  it 
seems,  in  the  present  state  of  the  authorities,  advisable  in  all 
cases  to  register  his  lien  promptly. 

Where  priority  is  claimed  by  the  lien-holder,  against  a  Persons  claim- 
prior  registered  mortgage  or  conveyance,  it  would  not  seem  to  ™?  under 
be  proper  to  add  the  person  claiming  under  such  mortgage  tared  deeds, 
or  conveyance  as  a  party  in  the  Master's  office  ;  on  the  con-  how  made 
trary,  he  should  be  made  an  original  defendant,  and  the 
grounds  upon  which  the  plaintiff  claims  priority  should  be 
alleged,  (see  Beiiihart  v.  Shutt,  15  O.  R.        ). 

A  difference  of  opinion  appears  to  prevail  as  to  whether  an  Priority,  as 
execution  creditor  can,   by  procuring  an  attaching  order,  u*!?®*"  ^j®"' 
against  the  "owner,"  as  a  garnishee,  obtain  priority  over  attaching 
mechanics  who  have  previously  acquired  liens,  even  though  creditor, 
such  liens  have  not  been  registered  at  the  time  the  garnishee 
order  is  obtained,  and  before  the  time  allowed  for  registering  ' 

such  lien  had  expired.  The  better  opinion  appears  to  be 
that  he  cannot :  Lang  v.  Oihson,  21  0.  L.  J.  74,  (see,  how- 
ever, McCuUy  V.  Ross,  22  C.  L.  J.  63,  and  see  remarks  on 
these  two  cases  22  C.  L.  J.  p.  75). 


(6)  "Is  ^tuate."    Where  the  land  affected  by  the  lien  is  Registration 
partly  in  one  registi-ation  division,  and  partly  in  another,  the  ?'  'i®°'-^^f!® 
registration  should  be  made  in  both  divisions.     Where  the  in  different 
land  is  registered  under  The  Land  Titles  Act,  the  claim  must  divisions, 
be  lodged  with  the  Master  of  Titles,  (see  R.  S.  0.  c.  116, 
s.  65). 


(c)  '* Shall  state.**    The  word  "shall"  is  imperative  (see 
R.  S.  0.  0.  1,  s.  8,  S.S.  2). 
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Section  16.  (d)  **Oioner  of  the  property  to  be  charged."  The  owner  here 
"Owner  "how  "P^'^^n  ^^  i"  the  person  against  whose  interest  in  the  land  the 
to  be  desoribeid  lien  is  to  be  enforced,  not  necessarily  the  owner  of  the  fee, 
l^n**'  ('®®  ante,  s.  2,  ru)te  c).    Where  the  "owners"  were  a  cor- 

poration aggregate,  the  misnomer  of  the  corporation  in  the 
registered  claim  was  held  to  invalidate  the  regi<>^^tion,  a^ 
against  a  subsequent  mortgage :  BmUt  v.  JVeUington  Hotel 
Co.,  before  Blake,  V.  C,  at  Guelph,  1st  Oct.,  1878.  It  has, 
.    ,  however,  been  held  to  be  sufficient  if  the  name  and  address 

of  the  person  who  was  the  **  owner  "  of  the  property  at  the 
date  the  liability  for  the  lien  was  incurred  is  st&ted,  and  that 
a  subsequent  assignee  is  bound,  even  though  he  acquires 
title  under  a  conveyance  registered  before  the  lien  and  his 
name  does  not  appear  in  the  registered  lien :  Makins  v. 
Bohinson,  6  O.  B.  1 :  see  potit,  section  17,  note  h  :  see  how- 
ever McVean  v.  Tiffi/n,  13  App.  R.  1 ;  Hynes  v.  Smith,  27 
Gr.  150  ;  BmihaH  v.  Shutt,  16  O.  R.     . 


Description 
of  land  i 


•■•■ 


f 


(e)  "  The  description  of  the  land  to  be  charged."    Care  must 

rLuter^Iien  ^®  taken  to  describe  the  land  correctly.     Where  it  forms  part 

of  a  sub-division  according  to  a  registered  plan,  it  must  be 

1  described  according  to  that  plan.    General  descriptions  such 

as  "part  of  lot  A,"  without  specifying  distinctly  the  part 

intended,  should  be  avoided. 

Affidavit  veri.      (/)  **  Verified  by  the  affidavit."    For  form  of  affidavit,  see 

'yin?  l»en.  how  ^^e  schedule  to  this  Act.     Where  the  affidavit  referred  to  the 

ftiiu  Dv  whoin 

to  be  sworn,     claim  as  "the  paper  annexed,  marked  A,"  and  the  paper 

annexed  had  no  such  mark  on  it,  but  was  proved  to  be  the 
paper  prepared  for  registration,  and  in  that  condition  annexed 
to  the  affidavit,  it  was  held  that  the  omission  to  mark  it  "  A" 
did  not  invalidate  the  registration  :  Cvrrier  v.  Friedrick,  22 
Gr.  243.  The  affidavit  may  be  sworn  before  any  commis- 
sioner for  taking  affidavits  in  the  county  where  the  affidavit 
is  sworn:  B.  8.  0.  c.  62,  s.  12.  A  notary  public  does  not 
appear  authorized  to  take  such  affidavits,  (see  12.  S.  0.  c.  163, 
8.  4). 
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(g)  *' Or  his  agent."    Formerly  the  affidavit  of  aia  agent    Sees.  16,  17. 
was  insufficient :  Chant  v.  Dunn,  3  O.  R.  376. 

(h)  **  Or  assignee.'^  It  would  seem  that  it  is  only  when  the 
assif^nee  claims  under  a  written  assignment  that  he  is  com- 
petent to  claim  a  lien,  (see  section  25). 

1 7.  A  claim  for  wages  (a)  may  include  the  claims  Claims  for 
of  any  number  of  mechanics,  labourers,  or  other  combined.^ 
persons  aforesaid,  who  may  choose  to  unite  therein. 
In  such  case  each  claimant  shall  verify  his  claim 
by  his  affidavit,  but  need  not  repeat  the  facts  net 
out  in  the  claim ;  and  an  affidavit  substantially  in 
accordance  (b)  with  Form  4  in  the  schedule  to  this 
Act,  shall  be  sufficient :  46  V.  c.  15,  sc.  8,  10.  ' 

(a)  *'  A  claim  for  wages."    It  is  only  in  claims  for  wages  Other  claims 
that  several  lien-holders  may  join  together  in  one  claim  ;  in  ^°  l*^    , 
all  other  cases  each  lien-holder  must  register  a  separate  claim,  separately, 
confined  to  his  own  individual  demand. 

(&)    "  Substantially  in  accoi'dance."    In  MaMns  v.  Bobin-  Compliance 
son,  6  O.  B.  1,  an  objection  was  taken  to  a  claim,  on  the  ground  J^*^*^  o^d^m'^ 
that  the  name  of  the  person  who  was  the  "owner"  at  the  how  far  essen- 
time  the  claim  was  registered,  was  not  mentioned  in  it.    The  ^'^' 
lien-holder  in  that  case  was  employed  by  Robinson  &  Elliott, 
who,  after  the  lien  had  attached,  had  sold  their  interest  to   v 
Poussetti.      The  names  of  Robinson  &  Elliott  alone  appeared 
in  the  registered  claim  as  "owners."  On  this  point  Ferguson,  Omission 
J.,  said,  •* It  was  urged  for  the  defence  that  the  registration  ?i^^ ?» 
of  the  lien  was  not  good,  because  the  name  of  Poussette,  who  effect  of. 
was  the  '  owner'  at  the  time,  was  not  mentioned  in  it.     On 
this  subject  I  have  looked  at  some  of  the  American  cases. 
In  the  case  of  Jones  v.  Hhawhan,  4  Watts  &  Serg,  at  p.  262, 
Gibson,  0.  J.,  says  :  '  But  as  the  claim  is  against  the  build- 
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Sees.  17, 18.  ing  instead  of  the  person,  and  as  the  name  is  only  a  oiroum- 
stance  of  description  to  specify  the  property  and  give  notice 
to  purchasers,  entire  accuracy  in  regard  to  the  ownership  may 
not  bo  indispensable  ;  the  more  so  as  the  statute  expressly 
requires  no  more  than  the  name  pf  the  reputed  owner,  and  it 
might  be  sufficient  to  file  it  against  the  past,  or  present  one. 
'  '  '  Jt  is  certain,  however,  that  the  name  of  the  owner  when  the 

.  building  was  commenced  satisfies  the  requirements  of  the 

law.'"  Ferguson,  J.,  after  referring  to  the  language  of  section 
2,  s.s.  8,  and  section  16,  proceeds,  "  Yet  I  am  of  the  opinion 
that  the  reasoning  in  the  case  to  which  I  have  referred  applies, 
especially  when  I  look  at  the  date  of  the  conveyance  to 
Poussette,  and  the  allegation  of  the  plaintiff  that  he  did  not 
know  anything  of  it,  and  I  am  of  opinion  that  this  alleged 
defect  is  not  fatal,  although  it  has  been  said  that  the  statute 
•  '\  relative  to  mechanics'  liens,  being  in  derogation  of  the  com- 

mon law,  should  be  strictly  complied  with. " 

Affidavit  bv         The  making  of  the  affidavit  verifying  the  claim  by  a  person 
persons.  ^^^  authorized  by  the  statute  to  make  it  has  been  held  a  fatal 

defect :  Grant  v.  Dttnn,  3  O.  R.  376. 


Eagistration 
■of  claims. 


Te«. 


Mode  of  regis- 
tration. 


18. — (1)  The  registrar,  upon  payment  of  his 
fee,  shall  register  the  claim,  so  that  the  same  may 
appear  as  an  incumbrance  (a)  against  the  land 
therein  described.  R.  S.  0.  1877,  c.  120,  s.  5 ;  47 
V.  c.  18,  s.  4,  part. 

(2)  The  fee  for  registration  shall  be  twenty-five 
cents;  if  several  persons  join  in  one  claim,  the 
registrar  shall  have  a  further  fee  of  ten  cents  for 
every  person  after  the  first.    45  V.  c.  15,  s.  11.   . 

(3)  The  registrar  shall  not  be  bound  to  copy  in 
any  registry  book  any  claim  or  affidavit,  but  he 
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shall  number  each  claim,  and  shall  insert  in  the  Sees.  18, 19, 
alphabetical  and  abstract  indexes  (b)  the  like  par- 
ticulars as  in  other  cases;   he  may  describe  the 
nature  of  the  instrument  as  "Mechanics'  Lien." 
46  V.  c.  15,  s.  11. 

#■■*■■• 

(o)  *'  So  that  the  same  may  appear  aa  an  incumbrance."  Effect  of 
The  omiBsion    of    a   registrar  to  index  a  registered  instru-  <l®^A^t  ^'^ 
ment,  will  not  deprive  it  of  its  priority  as  against  a  subsequent 
purchaser,  or  mortgagee,  for  value,  without  notice:  Lawrit  v. 
Baihbun,  38  U.  C.  Q.  B.  255. 

(6)  **  And  shall  insert  in  the  alphabetical  and  abstract 
indexes. "  The  omission  of  a  registrar  to  comply  with  this 
direction,  will  not  deprive  the  lien  of  its  priority,  as  against  a 
subsequent  purchaser,  or  mortgagee,  for  value,  without  notice 
of  it :  ImJorie  v.  Bathbun,  supra. 

19.  Where  a  claim  is  so  registered,  the  person  Registry  Act 
entitled  to  the  lien  shall  be  deemed  a  purchaser  pro  stau^Jiu.  ^' 
tanto  (a),  and  within  the  provisions  of  The  Registry 
Act,  but  except  as  herein  otherwise  provided  (6), 
The  Registry  Act  shall  not  apply  (c)  to  any  lien 
arising  under  this  Act.  R.  S.  0.  1877,  c.  120,  ss. 
4  (3),  26. 

(a)  "  Shall  be  deemed  a  purchaser  pro  tanto,"  The  benefit  Lien-holder 
of  the  provisions  of  27ie  Registry  Act  is  confined  to  persons  *  purchaser, 
who  are  purchasers  or  mortgagees,  for  value,  without  actual 
notice,  (see  The  Registry  Act,  ss.  76,  82).  In  favour  of  such 
persons,  by  registration  of  the  instruments  under  which  they 
claim,  priority  is  secured  over  other  instruments  prior  in  date 
but  not  registered,  and  of  which  they  have  no  actual  notice. 
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Section  19. 


Claim  of 
lien-liolder 
superior  to 
that  of  execu- 
tion creditor. 

Registration 
of  lien,  effect 
of. 


A  person  who  registers  a  mechanics'  lien  is,  under  this  Sec- 
tion, therefore,  entitled  to  claim  priority  over  an  unregistered 
mortgage  or  other  conveyance  made  by  tbe  owner,  previous 
to  the  registration  of  such -lien,  and  of  which  the  lien -holder 
had  not  actual  notice.  A  lien-holder  is,  therefore,  placed  in 
a  better  position  than  an  execution  creditor,  who  has  no  better 
right  than  his  execution  debtor :  Biiaaell  v.  Russell,  28  Gr.  419. 

Prior  to  registration,  a  mechanics'  lien  is  valid,  and  binding 
on  the  land,  and  it  would  seem  to  be  the  intention  of  the  Act 
that  the  registration  of  the  lien,  within  the  time  prescribed 
by  sections  20  and  21,  should  not  have  the  effect  of  postponing 
the  lien  to  the  date  of  its  re,^i8tration,  but  rather  of  continu- 
ing the  charge  created  by  the  lieu,  as  from  the  date  at  which 
it  originally  attached.  If  this  be  the  correct  interpretation 
of  the  Act,  then,  in  order  to  postpone  a  res^istered  lien-holder 
to  a  prior  unregistered  instrument,  it  would  be  necessary  to 
show  that  the  lien-holder  had  actual  notice  of  the  prior 
unregistered  instrument  some  time  previous  to  his  acquiring 
his  lien,  and  not  merely  previous  to  his  registering  it. 


Notice  to  For  instance,  a  mechanic  may  acquire  a  lien  by  virtue  of 

o'f  prior  unreg-  commencing  certain  work,  (see  section  4),  and  after  the  com- 

istered  claims,  mencement  of  the  work,  and  before  he  has  registered  his  lien, 

e  ect  o  .  i^g  ^^y  acquire  actual  notice  of  an  unregistered  mortgage,  his 

subsequent  registration  of  his  lien  would  not  deprive  him  of 

the  priority  he  had  acquired  before  he  had  notice  of  the  lien. 

It  is  true  that  it  has  been  held,  in  Hynes  v.  Smith,  8  P.  B. 

73  ;  27  Gr.  150  ;  that  a  mortgage  created  subsequently  to  the 

acquisition  of  a  lien,  but  registered  prior  to  the  lien,  was 

entitled  to  priority  over  the  latter.    That  decision,  however,  is 

not  very  satisfactory,  as  the  two  judges  who  arrived  at  that 

conclusion  seem  to  have  overlooked  the  effect  of  sections  5 

and  2,  s.s.  3,  which  provide  that  the  lien  is  to  bind  not  only 

.the  interest  of  the  "  owner,"  but  also  of  all  persons  claiming 

under  him  whose  interests  are  acquired  subsequently  to  the 
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lien ;  and  also  this  section,  now  under  consideration,  which    Ssotion  19. 
declares  The  Registry  Act  is  not  to  apply  to  liens  except  as 
otherwise  provided.    Proudfoot,  J.,  who  dissented  from  the 
other  two  members  of  the  court,  alone  considered  the  effect 
of  these  sections.     It  is,  therefore,  open  to  doubt  -whether  Hynes  v. 
the  reasons  given  bjr  the  majority  of  the  Oourt  for  the  decision  ^y^„  y 
in  the  case  of  Hynea  v.  Smith  are  correct.    In  McVean  v.  2^n,effectof. 
Tijffin,  18  App.  R.  1,  it  was  held  that  a  mortgagee,  who  had 
registered  his  mortgage  prior  to  a  mechanics'  lien  being 
acquired,  but  who  did    not    actually  advance  the  money 
secured  thereby  until  after  the  acquisition  of  the  lien,  was, 
nevertheless,  not  a  subsequent  incumbrancer  to  the  lien- 
holder.    In  this  case,  too,  the  effect  of  sections  5,  and  2,  s.s.  3, 
and  the  section  now  under  consideration,  does  not  appear  to 
have  received  the  attention  of  the  court.     It  is  possible,  that 
these  cases  may  be  upheld  on  other  grounds  than  those 
assigned  in  the  judgment  of  the  court :  see  ante,  p.  9. 


(6)  "Except  as  herein  othenvise  provided."    The  exception  How  far 
referred  to  is  that  contained  in  section  22,  which  provides  ^^^^.  -^^ 
that  unless  a  lien  be  registered  within  the  time  prescribed  by  holders, 
sections  20  and  21,  it  shall  cease  to  exist.    Until  the  time 
prescribed  by  those  sections  has  expired,  the  lien  is  valid  and 
binding  without  registration  as  against  the  "owner"  with,  or 
under  whom,  the  contract  was  made,  in  respect  of  which  the 
lien  arises ;  and  if  an  action  be  commenced  within  that  time 
to  enforce  the  lien,  and  a  certificate  thereof  be  registered, 
then  no  further  registration  of  the  lien  is  necessary  under  the 
Act.     But  as  against  assignees  of  the  person  who  was  the 
"owner"  at  the  time  the  contract  was  made  in  respect  of  ' 

which  a  lien  exists,  registration  appears  to  be  necessary  in  > 

order  to  preserve  the  lien's  priority,  which  may,  in  the  present 
btate  of  the  authorities,  be  defeated  by  the  prior  registration 
uf  the  instruments  under  which  such  assignees  claim  without 
actual  notice  of  the  lien  :  see  McVean  v.  Tijffin,  13  App.  B.  1 ; 
Wanty  v.  Robins,  15  0.  R. 
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Section  19.        (c)  "  The  Btgiatry  Act  shall  not  apply."    The  effect  of  this 

7~T         provision  appears  to  be,  that  so  far  as  the  olaims  of  lien- 

■•toapplio*-   holders  are  concerned,  either  in  relation  to  other  liens  or 

tlonofAvwerjf  registered  instruments,  they  are  to  be  dealt  with  as  if  The 

Registry  Act  did  not  exist.   It  must  be  admitted,  however,  that 

the  current  of  legal  decision  appears  virtually  to  have  abrogated 

this  clause  in  the  Act :  see  McVean  v.  Tiffin,  13App.  R.  1  ; 

Hynes  v.  Smith,  27  Or.  160  ;  Heinhart  v.  Shutt,  15  O.  B. 

Principle  on  The  principle  of  The  Registry  Act  is,  that  by  registration  of 
which  Reaistry  ^^  instrument,  notice  of  it  is  given  to  all  persons  dealing  with 
the  land  affected  thereby,  and  registered  instruments  obtain 
priority  according  to  the  order  of  their  registration,  and  are 
entitled  to  priority  over  prior  unregistered  claims,  unless 
there  be  actual  notice  brought  home  to  the  person  claiming 
under  the  prior  registered  instrument  prior  to  its  registration, 
of  the  existence  of  the  prior  unregistered  claim  :  B.  8.  0.  c. 
114,  s.  82  ;  Peterkin  v.  Rose,  13  S.  C.  R.  677.  This  principle, 
it  would  seem,  was  not  intended  to  apply  to  mechanics'  liens. 
Under  section  4  a  mechanics'  lien  is  created  without  registra- 
tion, and  it  binds  the  interest  not  only  of  the  "  owner,"  but  also 
of  all  persons  claiming  under  him  whose  rights  are  acquired 
after  the  work  in  respect  of  which  the  lien  is  claimed  is  com- 
menced, or  the  materials  or  machinery  have  been  commenced 
to  be  furnished,  {sections  5,  2,  s.s.  3).  And  it  does  not  appear 
to  have  been  intended  that  the  lien  thus  created,  should  be 
defeated  by  the  prior  registration  of  any  transfer  of  interest, 
absolutely,  or  by  way  of  mortgage,  executed  by  the  "  owner," 
after  the  lien  had  once  attached,  provided  the  lien  were 
duly  registered  within  the  time  prescribed  by  sections  20, 
21,  or  an  action  brought,  and  a  certificate  thereof  registered, 
as  provided  by  E>t',ctions  22,  23,  (see  ante,  p.  8). 

It  Begistry  Act  If  The  Registry  Act  does  n6t  apply  to  mechanics'  liens 
does  not  apply  under  the  circumstances  above  mentioned,  it  seems  to  involve 
oiple  on  which  the  proposition  that  conflicting  claims  between  registered 
conflicting        mortgagees,  and  lien-holders,  must  be  adjudicated  upon,  and 


Its  non-appli- 
cation to  liens. 
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their  rights  adjusted,  as  though  The  Registry  Act  had  not    Sms.  19 
been  passed,  (see  U.  8.  0.  c.  114,  s.  36  ;  Latch  v.  Bright,  16         — j- 
<3iT  663),  and  the  courts,  in  dealing  with  such  liens,  should  be  bf  deaU  with, 
governed  by  the  well-known  maxims  of  equity  as  to  notice, 
and  as  to  a  conflict  between  legal  rights,  and  between  legal 
rights  on  the  one  hand,  and  equitable  rights  on  the  other. 
Thus,  as  between  persons  having  conflicting  legal  rights,  the 
maxim,  ^^  qui  prior  eat  in  tempore  potior  est  injure"  should  pre- 
vail ;  as  between  a  legal  and  equitable  claimant,  the  maxim  that 
"  Where  the  equities  are  equal  the  law  must  prevail "  should 
hold  good.     Thus,  a  mechanic  who  had  notice  of  the  exist- 
-enoe  of  a  vendor's  lien  for  unpaid  purchase  money  before  com- 
mencing his  work,  would  not  be  entitled  to  priority  over  it :   .  V 
see  Phillips,  ss.  248,  244.    But  notice  that  work  is  going  on 
upon  land  is  not  necessarily  actual  notice  of  any  lien  for  such 
work  :  see  Douglas  v.  Chamberlain,  26  Gr.  288  ;  Richards  v. 
<]hamberlain,  lb.  402  ;  Oraham  v.  Williams,  9  0.  R.  468. 

30. —  (1)  Where  the  lien  is  for  wages  under  Time  for 
sections  6  or  9,  (a),  the  claim  may  be  registered,  (b) —  S ffim  for 

(a)  At  any  time  within  thirty  days  after  the 
last  day's  labour  (c)  for  which  the  wages 
are  payable,  or 

,    (b)  At  any  time  within  thirty  days  after  the 

completion  of  the  construction,  altera-  .         ,  ,; 
tion  or  repair  of  the  building  or  erection, 
or  after  the  erecting  or  placing  of  the  ■ 

machinery,  in  or  towards  which,  respec-    , 
tively,  the  labour  was  performed  and  the 
wages  earned,  but  so  that  the  whole 
period  shall  not  exceed  sixty  days  (d) 
/  from  the  last  day's  labour  aforesaid. 

---  E  . 
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Section  20.  (2)  Such  lien  (e)  shall  not  be  entitled  to  the  bene- 
fit  of  the  provisions  of  sections  6  and  9  after  the 
said  respective  periods,  unless  the  same  is  duly- 
registered  before  the  expiration  of  the  said  periods 
so  limited.     45  V.  c.  15,  s.  6. 

(3)  Such  lien  shall  have  the  same  priority  (/)  for 
all  purposes  after  as  before  registration.     50  V.  c. 

^C,     S.     1.  '  yi    ,' 


«■ 

■■tt 


additional 
privileges. 


Section  20  (o)  "  Where  the  lien  is  for  wages  tmder  sections  6  or  9." 

does  not  create  Hgug  foj.  waees  are  not  created  by  sections  6  or  9,  but  only- 
right  of  iien,  .       ,,.~r     ,       ,       -        ..,..,  \        ,  , 
but  gives          certain,  additional  and  preferential  privileges  are  conferred  by 

those  sections  on  liens  for  wages  for  thirty  days  or  less  ;  and 
it  would  seem  tbs>t  it  is  only  where  these  preferential  privi- 
leges are  sought  by  the  lien-holder  that  it  is  necessary  that 
the  provisions  of  this  section  as  to  registration  should  be 
complied  with.  Where  the  lien  is  for  wages,  but  the  lienor 
merely  claims  the  ordinary  rights  of  a  lien-holder,  it  would 
appear  to  be  sufficient  to  comply  with  the  provisions  of  sec- 
tion 21  as  to  registration.  The  words  "  w^ere  the  lien  is  for 
wages,"  therefore,  do  not  include  all  liens  for  wages,  but 
only  those  for  thirty  days  wages  or  less  where  the  benefit  of 
sections  6  or  9  is  claimed. 

Taking:  prom-      (&)  '* May  be  registered."    The  mechanic's  taking  a  promis- 

iBBory  note       gojy  u^jg  for.  his  claim,  which  matures  and  is  dishonoured 
when  not  a        ,    -       ,,    •        .    ,  -  .  .       .      ,  .      ,    .  ,        .      , 

waiver  of  lien,  before  the  period  for  registration  has  expired,  is  no  bar  to  the 

registration  of  the  lien  :  Lrndop  v.  Martin,  3  C.  L.  T.  312. 


Thirty  days, 
how  com- 
puted. 


(c)  "  After  the  last  day's  labour."  These  words  would  ssem 
to  indicate  that  the  last  day's  labour  is  not  to  be  reckoned  in 
the  computation  of  the  thirty  days  :  see  Kerr  v.  Bowie,  3 
U.  0.  L.  J .  110 ;  Scoit  v.  Dickson,  1  P.  R.  866  ;  Montgomery 
V.  Brown,  2  U.  C.  L.  J.  N.  S.  72.      Where  the  last  day  falls 
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on  a  statutory  holiday,  the  time  will  be  extended  to  the  day    Section  20. 
next  following  which  is  not  a  holiday  :  see  B.  S.  0.  c.  1,  s.  8, 
B.S.  17.        ,  .-■  -  ^  I.,  •  ,.  .^^,  -  '      -.-. .      "'-•'■  ■■;  ,  '  ■ 

(d)  **/Sfo  that  the  whole  period  shail  not  exceed  sixty  days."  Liens  for 
It  is  this  provision  as  to  the  sixty  days  which  seens  to  con-  ^^^  f J,^ 
stitute  the  real  difference  between  the  provisions  of  this  sec-  tration. 
tion  and  section  21  as  to  registration.    The  sixty  days  from 
the  last  day's  labour  is  the  ultimate  period  within  which  a 
lien  for  wages  can  be  registered  where  the  privileges  con- 
ferred on  such  liens,  by  sections  6  and  9,  are  claimed. 


regis- 


(e)  "  Such  lieu." 
wages  or  less. 


That  is  to  say,  a  lien  for  thirty  days' 


(/)  '^  Shall  havi,  the  same  priority/'    A  palpable  blunder  in  Priority  of. 
this  section,  as  originally  passed,  has  been  corrected  in  the  hens, 
revision.    The  section  originally  read  that  the  lien  shall  have  ', ;'°  '■ 

the  oame  priority  "  before  as  after  registration.'"  It  may  be 
doubted  whether  this  section,  as  it  now  stands,  is  anything 
more  than  a  declaration  of  what  the  law  already  was  before 
it  was  passed  ;  and  although  this  section  is  confined  in  terms 
to  liens  for  wages  for  thirty  days  or  less,  it  is  questionable 
whether  the  effect  of  the  statute  is  not  to  give  to  all  liens, 
irrespective  of  whether  they  are  for  wages,  the  like  privilege. 
It  would  seem  unlikely  that  the  statute  intended  to  give  a 
lien-holder,  without  registration,  a  priority  over  persons 
dealing  with  the  owner  subsequently  to  the  accrual  of  his  '" 

lien,  as  it  apparently  does  by  section  2,  s.s.  3,  s  19,  and  .       . 

to  take  that  priority  away  upon  the  lien-holder  subsequently 
registering  his  lien  within  the  period  prescribed  by  section 
21.  The  cases  of  Hynes  v.  Smith,  27  Gr.  150,  and  MeVean 
v.  Tiffin,  13  App.  R.  1 ,  which  have  been  previously  referred 
to,  a/nte,  p.  10,  however,  render  this  point  by  no  means  free 
from  doubt ;  and  it  is  open  to  argument  that,  there  being  this 
express  provision  in  favour  of  a  particular  class  of  liens,  it  is 
not  the  intention  of  the  statute  to  confer  the  same  privilege 
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Time  for 
registering 
claim  not 
arising  under 

8.6. 


on  the  liens  not  included  in  tl"^  specified  class,  (see  Reinhart 
V.  SJmtt,  15  O.  R.  ).  But,  at*  has  been  already  pointed 
out,  ante,  p.  10,  the  priority  of  a  lien-holder  was  not  before 
the  passing  of  this  section  lost  merely  by  its  being  subse- 
quently registered,  but  by  reason  of  the  prior  registration  of 
some  conflicting  claim,  and  it  seems  fioubtf  ul  whet^^er  this  sub- 
section really  accomplishes  anything  :  all  thai  it  says,  b,  that 
the  lien  is  to  have  the  same  priority  "  after  as  before  regis- 
tration." What  priority  would  it  have  before  registration 
over  a  subsequent  conveyance  or  mortgage  for  value,  without 
notice,  registered  prior  to  the  lien  ?  :  if  McVean  v.  Tiffin, 
supra,  be  correct,  none  ;  consequently,  the  subsequent  regis- 
tration of  the  lien  will  not  give  it  any  priority. 

21.  In  other  cases  (a)  the  claim  may  be  regis- 
tered (b)  before  or  during  the  progress  of  the  work^ 
kjt  within  thirty  days  from  the  completion  thereof » 
or  from  the  supplying  or  placing  the  machinery  (c). 
45  V.  c.  16,  s.  7. 

(a)  "  In  other  cases."  That  is,  in  all  oases  except  the  case 
of  liens  for  wages  for  thirty  days  or  less,  where  the  privileges 
of  sections  6  or  9  are  claimed. 


Registration         (&)  "May  he  registered."    If  the  cases  of  Hynes  v.  Smith, 

of  lien,  neces-  37  Qr.  150,  and  McVean  v.  Tiffin,  13  App.  R.  1,  are  a  correct 

sary  to  secure  '  a/     >  t-r  1 

priority.  exposition  of  the  statute,  it  would  seem,  that  in  order  to 

secure  the  lien-holder's  priority,  as  against  persons  dealing 

with  the  "  owner  "  subsequently  to  the  commencement  of  the 

work,  the  lien  must  be  registered   before  the  instrument 

under  which  the  owner's  subsequent  vendee  or  mortgagee 

claims  title,   otherwise  the  lien-holder  will   be   postponed 

thereto,  unless  the  prior  registered   transferoe  had  actual 

notice  of  the  lien  before  the  registration  of  his  deed  :   Wanty 

V.  Robins,  15  O.  R,        .    The  accuracy  of  the  reasons  given 
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for  those  decisions  appears  to  be  open  to  some  doubt,  Section  21. 
(see  Makins  v.  Bobinson,  6  O.  R.  1).  But  even  though  a  ~^~^ 
subsequent  grantee  or  mortgagee  of  the  "owner"  may  not 
be  aV.le  +o  acquire  priority  over  a  lien-holder,  meraly  by  prior 
registration  of  the  instrument  under  which  he  claims,  yet 
where  he  has  acquired  a  legal  title,  and  has  had  no  actual 
knowledge  of  the  lien,  it  is  possible  (apart  altogether  from 
TJiA  Pegistry  Act)  that  he  could,  under  such  circumstances, 
au:2?i  ssfuUy  claim  priority  over  the  lien. 

A  mechanic's  taking  a  promissory  note,  which  matures  and  Taking  secu- 
is  dishonoured  before  the  expiration  of  the  period  limited  by  "waiver  of*"^ 
this  section  for  registering  a  lien,  is  no  waiver  of  his  right  to  right  of  lien, 
register  a  lien :  Lindop  v.  Martin,  3  C.  L.  T.  312  ;  Makins 
V.  Bobinson,  6  O.  B.  1 ;  and  see  VanCourt  v.  Bushndl,  21 
111.  624.     But  the  taking  of  a  security,  inconsistent  with  the 
right  of  lien,  is  a  waiver  of  the  lien  :  see  Kinzey  v.  Thomas, 
28  m.  602 ;  Benneson  v.  Thayer,  23  111.  374  ;  or  where  a 
negotiable  note  has  been  taken  for  the  debt,  and  has  been 
negotiated  :   Clement   v.    Newton,   78   IlL   427 ;    Croskey  v. 
Corey,  48  111.  442. 

(c)  "  Or  from  s%ipplying  or  placing  the  machinery."    These  Thirty  days, 
words  appear  to  be  intended  to  include  not  only  *  'machinery,"      rij*'°?" 
but  all  materials.    But  where  goods  were  furnished  from  goods  supplied 
time  to  time  as  required,  not  under  any  contract,  it  was  held  jr**"*  *'™*  *** 
each  supply  was  a  separate  and  distinct  transaction :  Chad- 
wide  v.  Hunter,  1  Man.  R.  39.     "When  materials  or  machinery 
are  delivered  under  a  single  contract  piecemeal,  it  would  seem 
that  the  thirty  days  in  which  the  action  must  be  brought,  or 
the  lien  registered,  would  not  commence  to  run  until  there  had 
been  a  complete  delivery  of  all  the  materials,  or  machinery, 
included  in  the  particular  contract.     Thus,  where  goods  are 
furnished  froia  day  to  day  by  a  store-keeper  for  the  purposes 
of  a  buildinu;,  the  thirty  days  run  from  the  date  of  the  fur- 
nishing of  the  last  item  :  Lindop  v.  MaHin,  8  C.  L.  T.  312. 
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But  where  a  material-man  has  a  single  contract  for  the  sup- 
ply of  materials  to  a  contractor  who  has  entered  into 
separate  and  distinct  contracts  with  several  "owners,"  the 
time  for  filing  a  lien  by  such  material-man  against  any  one  of 
the  "  owners,"  is  not  to  be  measured  with  reference  to  the 
duration  of  the  deliveries  under  the  contract  between  the 
material-man  and  the  contractor,  but  by  the  completion  of 
the  work  by  the  contractor  for  the  "  owner  "  against  whom 
the  lien  is  claimed :  Re  Moorehouse  <&  Leak,  13  O.  R.  290. 
Where  the  work  has  been  done,  or  the  materials  have  been  fur- 
nished, and  accepted  by  the  "owner,"  the  existence  of  some 
slight  defect,  which  is  subsequently  remedied  by  the  con- 
tractor, will  not  be  deemed  to  extend  the  time  for  registering 
the  lien  until  thirty  days  from  the  time  the  defect  is  reme- 
died, even  though  the  work  or  materials  were  accepted  on 
the  understanding  that  the  defect  was  to  be  remedied :  Neill  v. 
Carroll,  28  Gr.  30  (affirmed  on  rehearing,  Blake,  V.  C. ,  diss. ) 
lb.  339  ;  Makina  v.  Bobinson,  6  O.  R.  1  ;  Kelly  v.  McKenzie, 
1  Man.  R.  169.  But  where  the  completion  of  the  work  was 
delayed,  its  subsequent  completion  after  a  long  delay  was 
held  to  extend  the  time  for  registering  the  lien  :  Irwin  v. 
Beynon,  4  Man.  R.  10. 

Where  a  material-man  supplied  goods  to  a  contractor  on 
credit,  and  charged  them  in  a  running  account,  and  the  con- 
tractor received  moneys  from  time  to  time  from  thti  "owner," 
which  he  paid  over  to  the  material-man,  and  no  appropriation 
of  payments  was  made  by  either  the  *'owner"  or  the  "contrac- 
tor," and  the  material-man  credited  his  receipts  generally  in 
account  with  the  "contractor,"  and  filed  a  lien  for  the  balance, 
including  in  suca  lien  the  latest  items  of  his  account,  it  was 
held  that  he  was  entitled  to  the  lien  claimed  :  Lindop  v. 
Martin,  3  0.  L.  T.  312. 


Whenumegia.      32J.  Every  lien  which  has  not  been  duly  regis- 
shall  ceaee.      tered  (a)  under  the  provisions  of  this  Act  shall 
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absolutely  cease  to  exist  on  the  expiration  of  the  Section  22. 
iiime  hereinbefore  limited  for  the  registration  there- 
of, unless  in  the  meantime  (b)  proceedings  are 
instituted  to  realize  the  claim  (c)  under  the  pro- 
yisions  of  this  Act,  and  a  certificate  thereof  (d) 
(which  may  be  granted  by  the  Court  or  a  Judge  (e) 
before  whom  or  in  which  the  proceedings  are  insti- 
tuted), is  duly  registered  (/)  in  the  registry  office  of 
the  registry  division  wherein  the  lands  in  respect  of 
which  the  lien  is  claimed  are  situate.  R.  S.  0. 
1877,  c.  120,  s.  20. 

(a)  "  Not  been  duly  registered."    The  registration  of  a  lien  Registration 

for  work  must  be  made  before  or  durinir  its  performance  or  ?'  P®°»  "^^^^ 

to  be  made, 
within  thirty  days  after  its  completion  (section  21) ;  and  in 

the  case  of  a  lien  for  wa^es,  where  the  additional  privileges 
attached  to  such  liens  are  claimed,  the  lien  must  be  regis- 
tered at  latest  within  sixty  days  from  the  performance  of  the 
lact  day's  labour  in  respect  of  which  such  wages  are  claimed, 
'{section  20) ;  and  a  lien  for  materials  must  be  registered 
-within  thirty  days  after  they  have  been  furnished  or  placed 
upon  the  land,  {section  21).  Where  the  period  of  credit 
agreed  to  by  the  mechanic  e.tends  beyond  thirty  days  after 
the  completion  of  the  work,  or  the  furnishing  of  the  materials, 
the  registration  of  the  claim  is  absolutely  necessary  in  order 
-to  preserve  the  lien,  because  no  action  can  be  brought  to 
enforce  the  lien  until  the  period  of  credit  has  expired : 
Burritt  v.  Henihan^  25  Gr.  183  ;  Neill  v.  Cc^roU,  28  Gr.  30, 
Ih.  339. 


H 
^ 


i 
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(b)  "  Unless  in  the  meantime."    ii  is  not  essential  to  the  Action  to 
preservation  of  the  lieu  that  the  piroceedings  should  have  «pf"rce  lieo, 
been  instituted  by  the  lien -holder  himself;  it  will  be  suffi-  bringing. 
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Section  22.  cient  if  they  have  been  instituted  by  some  other  lien-holder  of 
the  same  chiss,  (see  section  80  :  Bunting  v.  Bell,  28  Gr.  584  ; 
Hovenden  v.  Ellison,  24  Gr.  448  ;  McPherson  v.  Oedge,  4 
O.  R.  246).  But  an  action  by  one  lien-holder  will  not  preserve 
the  liens  of  other  lien-holders  of  the  same  class  longer  than 
thirty  days  after  the  issue  of  the  writ,  unless,  in  the  mean- 
time, such  other  lien-holders  file  their  claims  in  the  action  in 
the  office  from  whence  the  writ  issued,  (section  30,  s.s.  1). 
And  an  action  by  one  lien-holder  would  not  have  the  effect  of 
reviving  the  lien  of  another  lien-holder  of  the  same  class- 
which  had  expired  under  this  section  before  the  action  was- 
commenced.  In  order  to  entitle  a  lien-holder  to  maintain  an 
action  to  enforce  his  lien,  the' period  of  credit  (if  any)  between 
the  "contractor"  and  "owner"  must  have  expired  .*  Burritt 
V.  Benihan,  25  Gr.  188  ;  and  it  would  seem  that  where  the 
action  is  brought  by  a  "sub-contractor,"  the  period  of  credit 
(if  any)  between  him  and  the .." contractor "  or  "sub-con- 
tractor "  by  whom  he  was  employed  must  also  have  expired. 


E? 


tt    - 


Subsequent  in 
cumbrancers 
should  be 


This  section  applies  to  every  claim  for  relief  under  the  Act, 
Where  a  lien-holder  filed  a  bill  and  obtained  a  decree  to 
enforce  his  lien  as  against  the  "  owner,"  io  was  held  he  could 
not  afterwards,  and  after  the  lapse  of  the  time  for  bringing 
an  action,  file  another  bill  against  a  prior  mortgagee  to  obtain- 
relief  under  section  5,  s.s.  3  :  Bank  of  Montreal  v.  Haffner,. 
29  Gr.  319  ;  10  A  pp.  R.  592,  S.  C,  sub  nom.  Bank  of  Mont- 
real V.  Worsivick,  Cass.  Dig.  289.  By  analogy  to  the  prac- 
tice in  mortgage  actions  for  sale,  or  foreclosure,  it  has  here- 


made  original  tofore  been  customary  not  to  add  subsequent  incumbrancers 
parties.  ^  parties  defendant  to  the  writ ;  but  to  add  them  as  parties 

in  the  Master's  office.     It  must  be  remembered,  however, 
that  even  in  mortgage  actions,  all  parties  interested  as  sub- 
sequent incumbrancers  had  formerly  to  be  made  parties  to 
'  •    the  bill,  and  that  this  practice  continued  until  the  General 

"'      ■       ■    Orders  of  1858,  (see  Ghy.    Ord.   441-4)   altered  it.     These 
,     .    ..     Orders,  however,  are  in  terms  confined  to  mortgage  actions  j. 
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in  which  there  is  no  thirty  days'  limit  for  commencing  the  Section  22. 
action,  as  is  the  case  in  actions  to  enforce  mechanics'  liens. 
The  principle  of  Bank  of  Montreal  v.  Haffner  seems  to 
require  that  actions  to  enforce  mechanics'  liens  must  be  com- 
menced as  against  all  parties  against  whom  relief  is  claimed 
within  the  time  prescribed  by  sections  22, 23.  As  regards  par- 
ties added  in  the  Master's  office,  the  action  is  commenced 
only  from  the  time  they  are  added,  and  not  from  the  date  of 
the  issue  of  the  writ  of  summons  :  see  infra ,  note  c. 

(c)  ^^Proceedings  are  instituted  to  realize  the  claim."     The  Action  should 
proceedings  must  be  instituted  against  the  proper  parties,  aKiSnataST*'* 
within  the  prescribed  time.     Where  parties  are  added  by  parties  inte- 
amendment  after  the  action  is  commenced,  the  action  as  Ire^fibid 
against  such  parties  does  not  relate  back  to  the  issue  of  the  time, 
writ,  but  is  only  deemed  to  have  been  commenced  as  against 
them  at  the  time  they  are  auded,  (see  Shaw  v.  Cnnnirvgham, 
12  Gr.  101  ;  MacDonald  v.  Wright,  14  Gr.  285-6  ;  Dumble  v. 
Larmh,  25  Gr.  552 ;  27  Gr.  187). 


The  "  owner. 


i.e.,  the  person  whose  interest  in  the  land  Parties  to 


in  question  is  sought  to  be  sold,  must  always  be  ma'^e  a  ^f^ce  liens 
defendant.  And  where  the  person  with  whom  the  contract 
was  made  has,  after  the  lien  attached,  sold,  or  mortgaged, 
or  otherwise  transferred,  or  incumbered  his  interest,  in  the 
land  in  question,  it  would  seem  proper  to  make  the  trans- 
feree also  a  defendant  by  the  writ.  Where  such  subsequent 
transferee  has  registered  the  instrument  under  which  he 
claims,  prior  to  thf^  lien,  it  has  been  beld  he  cannot  be  added 
as  a  subsequent  incumbrancer  in  the  Master's  office  : .  Hynea 
V.  Smith,  27  Gr.  150 ;  McVcan  v.  Tiffin,  13  A  pp.  R.  1 ;  i?e 
Craig,  8  C.  L.  T.  501  ;  Reinhart  v.  Shutt,  15  O.  R.  ;  and 

see  ante,  p.  8,  section  2,  note  c  If,  notwithstaniling  the  prior 
registration  of  a  subsequent  transfer  by  the  owner,  the  lien- 
holder  claims  that  hia  lien  is  a  prior  charge  to  that  of  the 
transferee,  that  question  can  only  be  raised  by  making  the 
translerp,^,  m  miim\  Mn^^^  • 


Pli 
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gagee. 


Certificate 
lis  pendens, 
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How  issued. 


Where  the  action  is  brought  by  a  sub-contraotor,  the  con- 
tractor, or  sub-contractor,  by  whom  the  plaintiff  was  employed, 
is  also  a  necessary  defendant. 

Where  relief  is  claimed  against  a  prior  mortgagee,  under 
section  5,  s.s.  3,  such  mortgagee  must  also  be  made  an  original 
defendant :  Bank  of  Montreal  v.  Haffner,  29  Or.  819  ;  10 
App.  R.  592  ;  S.  C.  sub  nom.  Bank  of  Montreal  v.  Worstvick, 
Cass.  Dig.  289.        ,    - 

(d)  **A  certificate  thereof."  This  neans  a  certificate  that 
the  proceedings  have  been  commenced.  The  certificate  should 
show  the  names  of  the  parties,  plaintiff  and  defendant,  to  the 
action,  and  shoula  also  accurately  describe  the  land  over 
which  the  lien  is  claimed  as  it  is  described  in  the  proceedings. 

.  For  Form  of  Certificate  of  lis  pendens,  see  Appendix. 

The  certificate  in  the  High  Court  may  be  under  the  seal  of 
the  court,  or  the  seal  of  office  (if  any)  of  any  officer  issuing 
the  same :  R.  S.  0.  c.  114,  s.  47.  Where  the  seal  of  a 
Court  of  Record  is  affixed  to  the  certificate,  it  proves  itself, 
and  can  be  registered  without  affidavit,  (see  B.  8.  0.  c. 
114,  s.  46).  But  where  the  certificate  is  not  under  the  seal 
of  a  Court  of  Record,  semhle,  an  affidavit  of  attestation  is 
necessary.  Division  Courts  are  not  Courts  of  Record,  (see 
Division  Courts  Act,  B.  S.  0.  c.  51,  s.  7  ;  but  see  Gorsant  v. 
Taylor,  10  C.  L.  J.  321).  An  affidavit  would  also  seem  neces- 
sary where  the  certificate  is  issued  under  a  seal  of  office,  not 
being  the  seal  of  the  court. 

(e)  "By  the  Court  or  a  Judge."  These  words  are  not 
intended  to  require  t*  special  application  to  the  Court,  or  a 
Judge,  for  the  certificate.  Where  the  action  is  commenced 
by  writ,  the  certificate  is  issued  and  signed  by  any  of  the 
officers  mentioned  in  B.  8.  0.  c.  114,  s.  47,  in  the  same  way 
as  a  certificate  of  lis  pendens  is  issued  in  any  other  action. 
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Where  the  action  is  commenced  by  writ  in  the  County  Sees.  22,  23. 
Conrt,  the  Clerk  of  the  Court  would  seem  to  be  the  proper 
officer  to  issue  and  sign  and  seal  the  certificate,  but  B.  8.  0. 
4i.  114,  s.  47,  makes  no  express  provision  for  the  issue  of  such 
certificates  from  County  Courts :  see,  however,  B.  8.  0.  o. 
47,  s.  28.  But  where  the  proceedings  are,  by  way  of  sum- 
mary application  to  the  Judge  of  a  County  or  Division  Court, 
under  section  28,  the  certificate  should  probably  be  granted 
-and  signed  by  the  Judge  to  whom  the  application  is  made. 

{/)  "Duly  registered."    The  proceedings  must  not  only  Registration 
have  been  commenced  within  the  thirty  days,  but  the  certifi-  tfJ^i^***"*' 
<;ate  must  have  been  registered  within  that  period,  or  the  lien 
will  cease.     Where  the  land  in  question  is  situate  partly  in 
two  registration  divisions,  a  certificate  of  the  commencement 
•of  the  proceedings  must  be  registered  in  both  divisions. 

A  mistake  of  the  registrar  in  indexing  or  omitting  to  index 
the  certificate  will  not  invalidate  its  registration  :  Lawrie  v. 
Bathbun,  88  U.  C.  Q.  B.  255. 

It  would  appear  to  be  a  sufiicient  registration  of  a  lis  pendens 
within  the  meaning  of- this  section,  if  any  action  be  registered 
within  the  prescribed  time  in  which  the  lien-holder  would  be 
entitled  to  recover  his  claim :  see  Bunting  v.  Bell,  23  Gr. 
■584,  and  per  Osier,  J. ,  McPherson  v.  Gedge,  4  0.  R.  264  ;  and 
see  section  30. 

23.  Every  lien  which  has  been  duly  registered  (a)  When  regis- 
under  the  provisions  of  this  Act  shall  absolutely  shall  cease, 
cease  to  exist  {b)  after  the  expiration  of  ninety  days 
after  the  work  has  been  completed,  or  materials  or 
machinery  furnished,  or  wages  earned,  or  the  expiry 
of  the  period  of  credit  (c),  where  such  period  is  / 

mentioned  in  the  claim  of  lien  filed,  unless  in  the  i 


1 
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Section  23.  meantime  proceedings  are  instituted  to  realize  the 
claim  under  the  provisions  of  this  Act,  and  a  cer- 
tificate thereof  (which  may  be  granted  by  the  Court 
or  Judge  (d)  before  whom  or  in  which  the  proceedings 
are  instituted),  is  duly  registered  in  the  registry 
office  of  the  registry  division  wherein  the  lands  in 
respect  of  which  the  lien  is  claimed  are  situate* 
R.  S.  O.  1877,  c.  120,  s.  21.  '  . 


Action  to 
enforce  reg- 
istered  lien, 
time  for. 
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(a)  "  Which  has  been  duly  registered."  The  preceding  sec- 
tion, having  prescribed  the  time  within  which  an  action  must 
be  brought  to  enforce  unregistered  liens,  the  present  section 
prescribes  the  time  within  which  an  action  must  be  brought, 
to  enforce  a  registered  lien.  By  registering  the  claim  within, 
the  thirty  days  after  the  completion  of  the  work,  or  furnish- 
ing of  the  materials,  an  additional  period  of  sixty  days  is- 
gained  for  commencing  an  action  to  enforce  the  claim. 

Where  a  contractor,  working  for  several  "owners,"  has 
but  a  single  contract  for  the  supply  of  materials  with  the 
material-man,  the  time  for  the  latter  filing  a  lien  against  any 
one  of  the  "  owners  "  is  not  to  be  measured  with  reference  to 
the  duration  of  deliveries  under  the  contract  between  the 
material-man  and  the  "contractor,"  but  by  the  completion 
of  the  work  by  the  contractor  for  the  "owner"  against 
whom  the  lien  is  claimed  :  JRe  Moorehouse  <k  Leak,  18  O.  R. 
290.  ,,.-,.  .  ;.....,,    ... 

Lien  to  cease        (6)  "  Shall  absolutely  cease  to  exist."    A  lien  may  be  put  an 

outed  or^if**''  ^^^  *° '  ^^^  ""^^  ^^  failure  to  bring  a  suit  to  enforce  it  and  regis- 
security  incon-  tering  a  certificate  of  lis  pendens  within  the  time  limited  by 
rr^ht^'if^l  this  section,  but  also  by  the  lien-holder  accepting  security  for 

be  taken.  his  debt  inconsistent  with  his  right  of  lien  :  see  Kinzey  v. 

ii  Thomas.  28  111.  502  ;  Groskey  v.  Carey,  48  111.  442  ;  Benneson 

_  .^   -  v.  Thayer,  23  111.  374  ;  Ckment  v.  Newtwi,  78  111.  427.     But 
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the  taking  of  a  promissory  note,  which  is  not  negotiated  and    Sees.  23,  24. 
is  dishonoured  at  maturity,  is  no  waiver  of  the  lien :  VanCourt 
V.  Bushnell,  21  111.  624.  ^ 

(c)  "  Or  the  expiry  of  the  period  of  credit."    The  period  of  Time  for 
credit  between  the  "  owner  "  and  "  contractor  "  may  expire  ^"n^here"    "^ 
before  that  between  a  "sub-contractor"  and  the  person  by  credit  given, 
whom  he  is  employed  ;  in  such  a  case  it  would  seem  that  the 
"period  of  credit "  intended  (so  far  as  an  action  by  the  "sub- 
contractor" is  concerned)  would  be  the  latter  period,  as  until 
that  had  elapsed,  the  sub-contractor  would  not  appear  to  be 
in  a  position  to  commence  an  action  to  enforce  his  lien :  Burritt 
V.  Benihan,  26  Gr.  188.    The  existence  of  an  agreement  to 
give  credit  will  not,  however,  prolong  the  time  for  commenc- 
ing an  action,  unless  it  be  stated  in  the  registered  claim  when 
the  period  of  credit  agreed  to  will  expire,  (see  section  24). 
The  action  must  be  commenced,  and  the  lis  pendens  regis- 
tered, within  ninety  days.     An  action  by  any  one  lien-holder  Other  lien- 
will  keep  alive  for  thirty  days  the  liens  of  all  other  lien-holders  si^e  daaa 
of  the  same  class,  and  within  such  period  of  thirty  days  they  when  entitled 
must  file  their  claims  in  the  action,  otherwise  they  will  not  al^tioS 


be  entitled  to 
24,  80). 


enforce  their  claims  therein,    (see  sections 


(d)  See  section  23,  note  e,  supra. 

S4.  If  there  is  no  period  of  credit,  or  if  the  date  When  lien  to 
of  expiry  of  the  period  of  credit  is  not  stated  in  the 
claim  so  filed,  the  lien  shall  cease  to  exist  upon  the 
expiration  of  ninety  days  after  the  work  has  been  / 

completed  or  materials  or  machinery  furnished  (a), 
unless  in  the  meantime  proceedings  shall  have  been 
instituted  pursuant  to  section  23  of  this  Act.  47 
V.  c.  18,  s.  2. 
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Sees.  24, 25.        (a)  "  Work  has  been  compleUd  or  materiala  or  mtuihiri/eryr 

~~~         furnished."    Where  the  work  has  been  done,  or  the  materials 

work  subject    have  been  famishe''  &r  J  accepted  by  the  owner,  the  exist- 

to  i«medymg    ence  of  some  slight  dzfect,  which  is  subsequently  remedied 

of.  *  by  the  contractor,  «^I)  not  be  deemed  to  extend  the  time  for 

taking  prooo'^df.rj^s  tc  <    <r  ce  the  lien  by  action,  until  the 

defect  is  remedied,  cvc        >'.agh  the  work  or  materials  were 

accepted  only  on  the  undt<.'taktng  that  the  defect  was  to  be 

remedied:  Neill  v.  Carroll,  28 Gr.  30,  affirmed  on  re-hearing, 

lb.  339,  Blake,  V.  C,  dissenting;    Making  v.  Bobinson,  6 

O.  R.  1 ;  KeUy  v.  McKenzie,  1  Man.  R.  169.     But  where  the 

completion  of  the  work  has  been  delayed,  its  subsequent 

completion,  even  after  a  long  delay,  will  extend  the  time  for 

bringing  an  action  to  enforce  the  lien :   Invin  v.  Beynon^ 

4  Man.  B.  10. 
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Death  of 
liea-holder. 


Anignment 
of  lien. 


S5.  In  the  event  of  the  death  of  a  lien-holder, 
his  right  of  lien  (a)  shall  pass  to  his  personal  repre- 
sentatives :  and  the  right  of  a  lien-holder  may  he 
assigned  by  any  instrument  in  writing  {b).  R.  S.  0, 
1877,  c.  120,  s.  16. 

(a)  *' His  right  of  lien."  This  would  probably  be  held  to 
include  not  only  the  lien  un  the  land,  but  also,  in  the  case  of 
"sub-contractors,"  the  charge  upon  the  money  in  the  hands  of 
the  "  owner  "  which  they  may  acquire  under  section  9,  s.b.  2, 
and  section  11. 

(6)  **  May  be  assigned  by  any  instrumeiU  in  vjriting."  Usually 
no  particular  form  of  words  is  necessary  to  create  an  assign- 
ment of  the  lien :  it  is  sufficient  if  the  intent  is  shown. 
Where  a  mechanic  assigned  his  interest  in  a  lien,  and  subse- 
quently took  a  re-assignment  of  it  in  truxt  for  his  assignor,  it. 
was  held,  before  this  section  was  passed,  that  he  was  entitled 
to  enforce  the  lien  :  Currier  v.  Friedrickf  22  Or.  243. 
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The  assignee  can  take  no  greater  right  under  the  assign-    Sees.  26,  26. 
ment  than  the  assignor  himself  had.     Where  a  lien  has  p.  ,  ~ — ' 
expired  in  consequence  of  the  lien-holder  omitting  to  register  assignee, 
it,  a  subsequent  assignment  of  the  debt,  "  with  all  rights  and 
liens,"  passes  no  right  of  lien  to  the  assignee :  Hooper  v.  Sells, 
58  Ga.  127  ;  and  an  assignment  would  no  doubt  be  held  to  be 
subject  to  any  defence,  or  set-off,  in  respect  of  the  whole,  or 
any  part,  of  the  claim  assigned,  as  existed  at  the  time  of  the 
assignment,  or  before  notice  thereof  to  the  debtor,  or  other 
person  sought  to  be  made  liable,  in  the  same  manner,  and  to 
the  same  extent,  as  if  there  had  been  no  assignment :  see 
B.  S.  0.  c.  122,  s  11. 

Even,  apart  from  this  section,  so  far  as  the  lien  on  the  land  Aasignment 
Is  concerned,  it  would  seem  that  there  could  be  no  valid  ™'*.?*  ^ '" 
assignment  of  it,  except  by  writing  ;  because  the  lien,  being 
an  interest  in  land,  (Stexvart  v.  Qesner,  29  Gr.  329),  under  the 
Statute  of  Frauds  a  parol  assignment  would  be  invalid  :  see 
Ex  parte  Hall,  10  Chy.  D.  616. 

But,  it  may  be,  that  the  same  rule  would  not  apply  to 
assignments  of  the  charge  upon  the  moneys  in  the  hands  of 
the  "owner"  given  by  section  9,  s.s.  2,  and  section  11,  to 
sub-contractors,  inasmuch  as  this  is  merely  a  personal  claim, 
and  not  an  interest  in  land. 


26.  A  lien  may  be  discharged  by  a  receipt  (a)  DiBchargeof 
signed  by  the  claimant,  or  his  agent  duly  authorized  ^'°°"' 
in  writing,  acknowledging  payment,  and  verified  by 
affidavit  and  filed;  such  receipt  shall  be  numbered 
and  entered  by  the  registrar,  like  other  instruments, 
but  need  not  be  copied  in  any  book ;  the  fees  shall 
be  the  same  as  for  registering  a  claim  or  lien.  45 
V.  c.  16,  s.  16 ;  47  V.  c.  18,  s.  4. 
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Seca.  26,  27. 

Receipt  in  dis- 
charge  of  lien, 
form  of. 


Lien-holder 
wrongfully 
refoauigto 
disoluuge  lien. 

Vacating  lien 
or  giving 
oeourity. 


Cost  of  regis- 
tering dis- 
charge. 


Oosts  of  dis- 
charges  of 
liens,  how 
borne. 


(a)  **  A  receipt."  No  form  of  receipt  is  prescribed  :  but 
either  the  receipt  or  the  affidavit  verifying  it  ought  to  be  so 
worded  as  to  clearly  identify  the  lien  in  respect  of  which  i.  v 
given.  A  mere  receipt  for  so  much  money,  without  any 
specific  reference  to  the  lien,  or  to  the  land  affected  by  the 
lien,  could  not  be  properly  registered,  unless  the  affidavit 
supplied  the  deficiency.  It  is  preferable  that  the  receipt 
itself  should  show  on  its  face  to  what  particular  lien  it  relates, 
so  ae  to  avoid,  as  far  as  possible,  the  possibility  of  contro- 
versy on  the  point. 

This  section  refers  to  voluntary  discharges  of  liens  by  lien- 
holders.  Where  the  lien-holder  wrongfully  refuses  to  give  a 
discharge  of  his  lien,  an  application  may  be  made,  under  sec- 
tion 30,  S.S.  9,  poat,  for  the  discharge  of  the  lien ;  or  the 
"owner"  may  apply,  under  section  9,  s.s.  7,  to  vacate  the 
lien  on  giving  security  for  the  amount  claimed  by  the  lien- 
holder. 

For  a  Form  cf  Receipt  and  Affidavit  verifying  same,  see 
Appendix. 

21.  Where  there  is  a  contract  for  the  execution 
of  the  work,  as  hereinbefore  mentioned,  the  regis- 
tration of  all  discharges  of  liens  shall  be  at  the  cost 
of  the  contractor  (a),  unless  a  Court  or  Judge  other- 
wise orders  (6).     46  V.  c.  16,  s.  16 ;  47  V.  c.  18,  s.  4. 

(a)  "  Contractor."  Prima  facie,  all  liens,  whether  regis- 
tered by  a  "contractor"  or  any  "sub-contractor"  under 
him,  are  to  be  discharged  at  the  cost  of  the  "  contractor." 
Of  course  the  "contractor"  here  referred  to  is  the  "con- 
tractor "  by  whom  the  lien  is  registered  ;  or  wLere  the  liens 
are  registered  by  "sub-contractors,"  then  that  particular 
*'  contractor  "  under  whom  such  "  sub-contractors  "  claim. 
One  "contractor  "  is  not  liable  to  discharge  the  liens  of  "  sub- 
contractors" under  any  other  "  contractor." 
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(b)  "  UrUesa  a  Court  or  Judge  otherwise  orders."  Ab  between 
an  "owner"  and  a  "contractor"  or  "sub-contractor,"  the 
former  should  not  be  ordered  to  pay  the  cost  of  registering 
discharges  of  liens  unless  he  has  been  in  default ;  and  as 
between  a  "  contractor  "  and  "  sub-contractors,"  there  seems 
to  be  no  reason  why  the  "  contractor  "  should  bear  the  cost 
of  registering  discharges  of  the  liens  of  "  sub-contractors  " 
when  he  has  not  been  in  any  default.  Where  no  default  can 
be  proved  by  a  "  sub-contractor  "  against  either  the  "  owner  " 
or  the  "  contractor  "  under  whom  he  claims,  it  would  seem 
to  be  reasonable  that  the  expense  of  registering  a  discharge 
of  the  lien  of  the  "sub-contractor"  should  be  borne  by 
himself.         i,:    •       .:  ..... 


Sees.  27,  28. 


The  words  "unless  a  Court  or  Judge,  etc.,"  imply  that  the 
Oourt  or  Judge  may,  in  a  proper  case,  make  order  that  some 
-one  else  than  the  "contractor"  shall  pay  for  registering  the 
discharge  of  a  lien  :  see  post,  section  30,  s.  s.  9. 


38. — (1)  Where  the  amount  of  the  claims  in  Enforcement 

ft*" 

respect  of  any  lien  (a)  is  within  the  jurisdiction  of  Division 
the  County  or  Division  Courts  respectively,  proceed-  Court.°"°  ^ 
ings  to  recover  the  same,  according  to  the  usual 
procedure  of  the  said  Court  by  judgment  and  execu- 
tion (6),  may  be  taken  in  the  proper  Division 
Court  (c)  or  in  the  County  Court  of  the  county  {d) 
ia  which  the  land  charged  is  situate ;  or  proceed- 
ings may  be  taken  before  the  Judge  of  the  said 
Courts,  who  may  proceed  in  a  summary  manner  by 
summons  and  order  (e),  and  may  take  accounts  (/) 
and  make  requisite  enquiries,  and  in  default  of  pay- 
ment may  direct  the  sale  of  the  estate  and  interest 
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Sflotion  28.    charged  {g)f  and  such  further  proceedings  may  be 
taken  as  the  Judge  directs. 

Conveyance        (2)  Any  Conveyance  under  the  seal  (h)  of  th* 
doart  Judge.  Gounty  Gourt  Judge  shall  be  effectual  (i)  to  pass- 
the  estate  or  interest  sold. 

^««B'  (8)  The  fees  and  costs  in  all  proceedings  taken 

under  this  section  shall  be  such  as  are  payable  in 
respect  of  the  like  or  similar  matters  according  ta 
the  ordinary  procedure  of  the  said  Gourts  respec- 
tively.   R.  S.  0.  1877,  c.  120,  s.  12. 


m 


In  what  Court      (a)  "  Where  the  amount  of  the  dainu  in  re^ct  of  any  lien. '' 


I      .  1: 


proceedings 
to  be  taken. 


This  would  appear  to  mean  the  aggregate  amount  of  liens  o£ 
the  same  class  as  that  of  the  plaintiff,  (see  section  30,  b.s.  1). 
Thus  where  a  plaintiff's  claim  was  under  $200,  but  another 
lien  of  the  same  class  was  registered,  which,  with  the  plain- 
tiff's, exceeded  $200,  it  was  held  the  action  was  properly 
brought  in  the  High  Court,  and  costs  according  to  the  higher 
scale  were  allowed,  even  though  the  other  claimant  failed  to- 
establish  his  claim  :  Hall  v.  PUz,  11  P.  B.  449.  Where,  how- 
ever, a  plaintiff  claimed  that  there  was  due  by  the  '*  owner  "  a 
sum  exceeding  the  jnrisdiction  of  the  County  Court,  but  only 
recovered  a  sum  within  the  jurisdiction  of  the  Division  Court,, 
he  was  held  only  entitled  to  costs  according  to  the  lower 
scale  :  »miih  v.  MeDonald,  26  Gr.  600. 

But  inasmuch  as  the  aggregate  amount  of  the  claims  of  a. 
contractor  and  his  sub-contractors  against  the  "owner"  can- 
not, generally  speaking,  exceed  the  amount  due  by  the 
<< owner"  to  the  "contractor,"  (nee  sections  B,  10),  in  deter- 
mining the  Court  in  which  a  suit  to  enforce  a  lien  should  be 
commenced,  the  question  would  appear  to  be  governed  not 
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altogether  by  «he  amount  of  claims  of  the  plaintiff  and  other    Section  28. 
lien-holders  of  the  same  class,  but  by  the  amount  claimed  to 
be  due  from  the  "  owner  "  applicable  to  the  payment  of  the  < 

plaintiff  and  the  class  of  lien-holders  on  whose  behalf  he  sues, 
or  is  to  be  taken  to  sue,  (see  section  30) :  Knowles  v.  Smith, 
per  Proudfoot,  V.  0.,  24th  November,  1880 ;  HaU  v.  PUz,  11 
P.  R.  449.  Where  this  sum  does  not  exceed  $100,  the 
Division  Court  would  appear  to  have  jurisdiction,  and  if  the 
amount  is  ascertained  by  the  signature  of  the  "owner," 
the  jurisdiction  of  the  Division  Court  extends  to  claims  of 
$200,  (R.  a.  0. 0. 61,  B.  70).  But  wher»  the  amount,  not  being 
ascertained  by  the  signature  of  the  "  owner,"  exceeds  $100, 
or,  being  ascertained  by  the  signature  of  the  "  owner, "  exceeds 
$200,  and  does  not  exceed  $400 ;  or  is  liquidated  or  ascer- 
tained by  the  act  of  the  parties,  and  exceeds  $100,  but  does 
not  exceed  $400,  then  the  County  Court  has  jurisdiction :  see 
"T/te  Cou%}^  Cowrta  Act"  E.  8.  0.  c.  47,  s.  19.  Where, 
however,  an  injunction  is  required  to  restrain  the  removal  of 
any  erection  or  machinery  froni  the  property  over  which  the 
lien  is  claimed,  in  addition  to  the  ordinary  remedy  for  enforc- 
ing the  lien,  the  jurisdiction  of  the  County  Court  to  grant 
such  relief  is  con6ned  to  cases  where  the  claim  does  not 
exceed  $200,  (see  section  15). 


(6)  **  By  judgment  and  execution."     The  pioceeding  by  In  what  cases 
judgment  and  execution  appears  to  be  available  only  where  oWm  enforce- 
there  is  a  privity  of  contract  between  the  plaintiff  and  the  tion. 
"  owner  "  ;  or  where,  though  there  be  no  privity  of  contract, 
a  personal  liability  has,  under  the  Act,  been  incurred  by  the 
"owner"  to  the  plaintiff.     Where,  however,  there  is  no 
privity  of  contract  between  the  plaintiff  and  the  "  owner," 
and  no  personal  liability  has  been  incurred  by  the  "owner" 
to  the  plaintiff,  the  latter  cannot  enforce  his  lien  against  the 
"  owner  "  by  execution,  but  his  only  remedy  as  against  him 
is  to  obtain  a  sale  of  the  land,  or  the  interest  therein,  which 
is  bound  by  the  lien.    For  this  purpose,  where  the  claim  is 
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Section  28.    to  be  enforced  in  a  Division  Court  or  County  Court,  the  Judge 

is  empowered  to  proceed  in  a  summary  manner  by  summons 

and  order,  (see  infra,  note  e). 


(c)  "  The  proper  Ditnsion  Cowrt."    See  JR.  8.  0.  o.  61, 
81,  et  acq. 


ss. 


Land  partly 
in  one  rounty 
and  partly  in 
another. 


^ 

Summary  pro- 

ceedings to 

& 

enforce  lien. 

i-J. 

{d)  "  County  Court  of  the  County  in  which  the  land  is 
situate."  Where  the  land  sought  to  be  charged  is  situate 
partly  in  one  county  and  partly  in  another,  the  County  Court 
of  neither  county  would  appear  to  have  jurisdiction,  and  in 
such  a  case  the  action  would  have  to  be  brought  in  the  High 
Court,  (see  McCrea  v.  Easton,  19  C.  L.  J.  331). 

(e)  "  By  sfummons  and  order. "  It  is  presumed  that  what  is 
intended  by  this  section  is  that  instead  of  resorting  to  the 
ordinary  procedure  of  the  Court  by  summons,  under  The 
Division  Courts  Act,  JR.  8.  0.  c.  51,  s.  94,  or  by  a  writ  of 
summons  under  the  usual  procedure  of  the  County  Courts, 
an  application  may  be  made  to  the  Judge,  in  the  first  instance, 
for  a  summons  calling  on  the  parties  interested  to  show  cause 
why  the  applicants'  lien  should  not  be  paid,  or  why  in  default 
the  land,  or  interest  therein,  subject  to  the  lien,  should  not 
be  sold  for  the  satisfaction  of  the  lien. 

Whetherjum-  Assuming  this  to  be  the  procedure  intended,  it  may  be 
ions  kMp  alive  ^o^^ted  whether  the  provisions  of  section  30,  s.s.  1,  apply  to 
other  liens?  such  a  proceeding.  That  sub-section  provides  that  "any 
action  "  brought  by  a  lien-holder  shall  be  taken  to  be  brought 
on  behalf  of  all  the  lien -holders  of  the  same  class,  but  the 
term  "action"  seems  to  be  confined  to  proceedings  com- 
menced by  writ ;  and  this  view  is  borne  out  by  the  concluding 
words  of  that  sub-section.  Although  other  lien-holders, 
therefore,  who  are  not  actually  made  parties  to  the  proceed- 
ings, may  not  be  entitled  to  the  benefit  of  such  proceedings, 
for  the  purpose  of  keeping  their  liens  alive,  yet  it  would  seem 
that  they  should,  nevertheless,  be  made  parties  thereto,  in 
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order  to  bind  them  by  the  proceedings ;  and  if  they  actually    Section  28. 
are  made  parties,  it  may  be  presumed  that  it  would  not  be 
necessary  for  them  to  commence  separate  and  independent 
proceedings  on  their  own  behalf  in  order  to  maintain  their 
liens  in  force  :  see  Henry  v.  Bowes,  3  0.  L.  T.  606. 

The  application  to  the  Judge  should  be  supported  by  an  Evidence  on 
affidavit  of  the  plaintiff  establishing  the  applicants'  prima  ?*^^^  _ 
facie  right  to  a  lien  on  the  land,  or  interest  in  the  land,  he 
seeks  to  have  sold,  and  certificates  of  the  Registrar  and  Sheriff 
of  the  Division  or  County  in  which  the  lands  are  situate 
should  be  produced,  showing  who  the  other  parties  are, 
whose  interests  are  bound  by  the  plaintiff's  lien,  and  also  all 
those  who  have  liens  or  incumbrances  on  the  land,  who  would 
b3  entitled  to  participate  in  the  proceeds  of  the  land  in  case 
it  should  be  sold. 

The  summons  to  be  issued  by  the  County  Judge  should  be 
addressed  to,  and  served  upon,  all  these  parties,  in  order  that 
they  may  be  brought  before  the  Court  to  be  bound  by  the 
orders  which  may  be  made  in  the  matter. 

For  Form  of  Summons,  see  Appendix. 

A  certificate  of  lis  pendens  may  be  granted  by  the  Judge  Lis  pendens. 
for  registration  :  see  section  22. 

(/)  "  And  may  take  accoun<«."     (Jpon  the  return  of  the  Accounts  to 
summons,  proof  of  its  due  service  on  all  parties  will  have  to  ^,^^°° 
be  given.     The  Judge  will  then  have  first  to  determine  any  applications, 
question  that  may  be  raised  as  to  the  liability  of  the  estate,  or 
interest  of  any  of  the  parties  summoned,  to  satisfy  the  lien  of 
the  plaintiff.    If  any  of  the  parties  summoned  establish  that 
their  claims  to  the  land  are  paramount  to  the  plaintifb'  lien, 
then  as  to  them  the  summons  should  be  dismissed.    Ques- 
tions of  this  kind  having  been  settled,  the  next  thing  to  be 
done  will  be  to  ascertain  whether  or  not  anything  is  due  from 
the  "owner."    If  nothing  is  due,  then  the  "owner's"  interest 
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Section  38.  in  the  land  ii  not  liable  to  any  lien,  (see  aeetians  8,  10),  and 
the  •ummona  should  be  dismissed  altogether.  Having  ascer- 
tained what  is  due  from  the  "  owner,"  an  account  should  be 
taken  of  the  claims  of  the  plaintiff  and  the  other  lien-holders 
and  incumbrancers  who  have  been  summoned,  and  what  pro- 
portion of  the  moneys  due  by  the  "  owner  "  they  are  respec- 
tively entitled  to;  and  a  day  should  be  appointed  for  the 
"  owner"  to  pay  the  amount  found  due  from  him  to  the  lien- 

•  holders  and  incumbrancers,  according  to  their  respective 
interests  therein.  The  most  convenient  course  would  proba- 
bly be  to  order  him  to  pay  the  whole  amount  into  court. 
The  day  to  be  named  for  payment  should  not  be  less  than 
one  calendar  month  from  the  making  of  the  order :  see  post, 

*  section  30,  s.s.  3. 

(  Where  the  claims  are  not  numerous,  it  will  probably  be 

found  that  the    Judge  himself   will    make  the  necessary 
inquiries,  and  take  the  necessary  accounts ;  but  where  the 
'  matter  is  complicated,  or  the  claims  numerous,  the  Judge 

may  refer  the  matter  to  the  Clerk  of  the  Court,  or,  undar 
B.  8.  0.  0.  47,  s.  34,  to  the  Master  of  the  Supreme  Court 
having  jurisdiction  in  the  County  where  the  proceedings  are 
being  carried  on,  to  make  the  inquiries  and  take  the  accounts  ; 
but  a  reference  to  a  Master  does  not  seem  to  be  warranted  in 
Division  Court  cases. 

Form  of  order  The  form  of  the  order  to  be  made  will  of  course  depend  on 
°"  1li'"ti"^  which  of  these  two  courses  is  adopted.  In  the  former  case 
the  order  would  contain  what  is  usually  contained  in  a  judg- 
ment and  a  Master's  Reporb  in  actions  to  enforce  liens  in  the 
High  Court.  In  the  latter  case  it  will  be  more  in  the  form 
of  a  judgment  only. 


n 


Parties  en- 
titled to  notice 
of  taking 
accounts. 


In  taking  the  account  of  the  amount  due  from  the  "owner," 
all  the  lien-holders  are  entitled  to  notice  ;  and  in  taking  the 
accounts  of  what  is  due  to  the  lien-holders,  both  the  "owner  " 
and  the  person  primarily  liable  to  the  lien-holder  should  also 
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have  notice,  aa  the  latter  is  liable  to  execution  for  any  balance  Section  28. 
which  may  remain  due  to  the  lien-holder  after  the  sale  of  the 
land  :  see  Beetion  30,  s.a.  6  ;  and  other  lien-holders  are  also 
interested  in  keeping  down  the  claims  of  their  fellow  lien- 
holders,  and  should  have  notice  of  the  taking  of  the  accounts 
of  the  amounts  due  to  them.  See  post,  section  30,  note/,  as 
-to  the  principle  on  which  the  different  classes  of  lien-holders 
should  be  ascertained,  and  the  amount  due  by  the  "owner" 
•distributed.  This  may  be  subject  to  modification  when  some 
of  the  lien-holders  have  charges  upjn  the  price  payable  by  the 
**  owner  "  under  sections  9,  11,  and  others  have  not. 

(g)  "  May  direct  the  scUe  of  the  estate  and  interest  charged."  Sale. 
A  sale  cannot  be  ordered  to  take  place  before  the  expiration 
of  one  month  from  the  making  of  the  order,  (see  section  30, 
S.S.  3),  and  only  the  interest  of  the  "owner,"  whatever  it  Property 
may  be,  can  be  sold.     Where  other  persons  have  interests  in  ■****bw- 
the  land,  whose  rights  are  paramount  to  those  of  the  lien- 
holders,  the  Aale  must  be  subject  to  their  rights ;  unless  they 
•come  in  and  consent  to  a  sale,  which  is  sometimes  done  on 
the  terms  of  their  claims  being  a  first  charge  on  the  purchase 
money. 

(h)  "  Any  conveyance  under  the  seal."  The  Oounty  Judge,  Conveyance 
heing  ex-officio  Judge  of  the  Division  Court,  all  conveyances  g^™u|.ion  ^f 
made  in  pursuance  of  the  order  of  either  the  Division,  or 
County  Courts,  are  to  be  made  by  him.  The  statute  only 
speaks  of  the  seal  of  the  Judge,  but  the  signature  of  the 
Juilge  should  also  be  appended  to  the  instrument.  The  con- 
veyance should  recite  the  proceedings  authorizing  the  sale, 
And  it  would  seem  that  it  is  intended  that  the  County  Court 
Judge  shall  be  the  granting  party  in  the  conveyance,  and 
should  convey  in  a  similar  manner  to  a  sheriff  selling  under 
•execution.  Only  the  interest  authorized  to  be  sold  can  be 
conveyed. 

(i)  "  Shall  he  efectiutl."    If  the  Court  by  which  a  sale  is  Effect  of, 
ordered  has  no  jurisdiction  to  direct  the  sale,  it  is  very  doubt- 
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Sees.  28,29^  30.  ful  i»hether  this  section  would  give  validity  to  the  conveyance. 
The  consent  of  the  parties  cannot  give  jurisdiction,  and  a 
fortiori— the  passive  acquiescence  of  the  parties  in  the  Oonrt 
exercising  a  jurisdiction  it  does  not  possess — would  be  equally 
ineffectual. 


I'' 

!  \4 


D^Hen     29.  In  cases  other  than  those  specified  in  the 
'  preceding  section  the  lien  may  be  realized  in  the 
High  Court,  according  to  the  ordinary  procedure  of 
that  Court  (a).    R.  S.  0.  1877,  c.  120,  s.  13. 

(a)  For  forms  of  proceedings  in  actions  brought  in  the^ 
High  Oourt  of  Justice  to  enforce  mechanics'  liens,  see 
Appendix. 

Action  by  lien-     30. — (1)  Any  number  of  lien-holders  may  join 

holder  to  be  for    ' 

joint  benefit  in  One  actiou,  and  any  action  brought  by  a  lien- 
holder  shall  be  taken  to  be  brought  on  behalf  of  all 
the  lien-holders  of  the  same  class  (a)  who  shall 
have  registered  their  liens  before  or  within  30  days 
after  the  commencement  of  the  action,  or  who  shall 
within  the  said  80  days  file  in  the  proper  ofiSce  of 
the  Court  from  which  the  writ  issued  a  statement, 
entitled  in  or  referring  to  the  said  action,  of  their 
respective  claims. 

Prosecution  of     (2)  In  the  cvcnt  of  the  death  of  the  plaintiff,  or 

olftim  whoii 

plaintiff  dies,  his  refusal  or  neglect  to  proceed,  any  other  lien- 
holder  (b)  of  the  same  class  who  has  registered  his 
lien  or  filed  his  claim  in  the  manner  and  within  the 
time  above  limited  for  that  purpose  may  be  allowed 
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to  prosecute  the  action  on  such  terms  as  may  be    Section  30. 
deemed  just  and  reasonable.    47  V.  c.  18,  s.  6. 

(8)  In  case  of  a  sale  of  the  estate  and  interest  Tn  e  when 
charged  with  the  hen,  the  Court  or  Judge  ma}'  mAde. 
direct  the  sale  to  take  place  at  any  time  after  one 
month  (c)  from  the  recovery  of  judgment,  and  it 
shall  not  be  necessary  to  delay  the  sale  for  a  longer 
period  than  is  requisite  to  give  a  reasonable  notice     , 
thereof.    45  Y.  c.  15,  s.  12. 

(4)  The  said  Court  or  Judge  may  also  direct  the  The  Court 
sale  of  any  machinery  (d)  and  authorize  its  removal,  ^fe. 

R.  S.  0.  1877,  c.  120,  s.  14. 

(5)  Where  judgment  is  given  in  favour  of  a  lien.  Costs. 
the  Court  or  Judge  may  add  to  the  judgment  (e) 

the  costs  of  and  incidental  to  registering  the  lien, 
as  well  as  the  costs  of  the  action.  45  Y.  c.  15, 
s.  14. 

(6)  Where  there  are  several  liens  under  this  Act  Several  liens, 
against  the  same  property,  each  class  of  the  lien- 
holders  (/)  shall,  subject  to  the  provisions  of  sec- 
tions 5,  9  and  11,  rank  pari  passu  for  their  several 
amounts,  and  the  proceeds  (g)  at  any  sale  shall, 

subject  as  aforesaid,  be  distributed  amongst  them 
pro  rata,  according  to  their  several  classes  and 
rights  (h),  and  they  shall  respectively  be  entitled 
to  execution  (i)  for  any  balance  due  to^  them  respec- 
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Section  30.    tively  after  said  distribution.    B.  S.  0. 1877,  c.  120, 

S.  17.  ^-         -.  ^ '■"•■' ;^ 


\^' 


Secarity  may 
be  given  in 
lieu  of  lien. 


(7)  Upon  applications  to  the  County  Court,  in 
claims  under  $200  (J),  and  to  the  High  Court  in 
other  cases,  the  Court  or  Judge  may  receive  security 
or  payment  into  Court  in  lieu  of  the  amount  of  the 
claim,  and  may  thereupon  vacate  the  registry  of 
the  lien.  -  <    - 


55 


r 

:  i 


Kegistry  may      (8)  The  Court  or   Judge  may  annul  the   said 

be  annulled.  .  ^  » 

registry  upon  any  other  ground  (A;).    R.  S.  0. 1877, 
c.  120,  s.  23. 


Wrongful 
claim  or  re- 
fusal to  dis- 
charge, costs. 


(9)  In  any  of  the  said  cases  mentioned  in  sub- 
sections 7  and  8,  the  Court  or  Judge  may  proceed 
to  hear  and  determine  the  matter  of  the  said  lien  (l), 
and  make  such  order  as  seems  just,  and  in  case  the 
person  claiming  to  be  entitled  to  such  lien  has 
wrongfully  refused  to  sign  (m)  a  discharge  thereof, 
or  without  just  cause  claims  a  larger  sum  than  is 
found  by  such  Court  or  Judge  to  be  due,  the  Court 
or  Judge  may  order  and  adjudge  him  to  pay  costs 
to  the  other  party.  R.  8.  0.  1877,  c.  120,  s.  24 ; 
47  V.  c.  18,  s.  7. 


liien-holders 
of  the  same 
class,  who  are. 


(a)  ^'  Of  the  same  dasa.^'  Lien-holders  of  the  same  class 
would  appear  to  be  those  who  have  contracted  with  the  same 
person,  e.g.  all  "contractors"  are  of  the  same  class,  (see 
Buntitig  v.  Bdt,  28  Gr.  684).    So  also  all  sub-oontractora 
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-who  have  contracted  with  the  same  "  contractor"  or  "sub-  Section  30. 
contractor  "  are  of  the  same  class,  but  the  "  sub-contractor  "  ' 
of  A  cannot  be  said  to  be  of  the  same  class  as  the  sub- 
contractor of  B,  nor  are  a  "contractor"  and  any  "sub- 
•contraotor "  of  the  same  clasa,  (see,  however,  McPherson  v. 
Oedge,  4  0.  R.  260,  perOalt,  J.).  Where  a  lien -holder  insti- 
tuted a  suit  on  the  7th  July,  within  the  prescribed  time,  but 
•omitted  to  serve  the  bill,  and  subsequently  on  the  19th  Jan- 
uary following  the  bill  was  dismissed  for  want  of  service,  but 
before  its  dismissal,  on  the  15th  July,  another  lien-holder  of  • 

the  same  class  commenced  a  suit ;  it  was  held  that  the  claim 
•of  the  plaintiff,  in  the  suit  commenced  on  the  7th  July,  was 
kept  in  force  by  the  suit  subsequently  commenced  on  the 
15th  July  :  Bnnting  v.  Bell,  28  Gr.  584 ;  but  see  Cfrainger  v. 
fi^ain^er,  1  Chy.  Ch.  R.  241. 

(6)  '*Any  other  lien-holder,"    Other  lien-holders  of  the  Right  of  other 
same  class,  not  parties  to  the  action,  who  are  entitled  under  l|f'in*^ll'!|5|L 
jiub-sec.  1  to  the  benefit  of  the  action,  are  bound  to  see  that  in  action, 
it  is  prosecuted  to  judgment,  or  it  may  be  dismissed  for  want 
•of  prosecution,  or  compromised,  (see  Smith  v.  Doyle,  4  App. 
R.  477) ;  but,  where  the  plaintiff  has  consented  to  a  dismissal  * 

■of  the  action,  it  may  nevertheless  be  restored  on  the  appli- 
cation of  any  other  lien-holder  of  the  same  class,  entitled 
under  sub-section  1,  except  as  to  the  claim  of  the  original 
plaintiff,  even  though  the  dismissal  may  have  taken  place 
before  judgment  obtained :  McPheraon  v.  Oedge,  4  O.  R  246. 
A  lien-holder  thus  intervening  must  indemnify  the  original 
plaintiff  against  all  costs,  past  and  future,  and  if  he  carry  on 
the  suit  in  the  name  of  the  original  plaintiff,  he  must  also 
give  the  defendant  security  for  his  costs.     lb. 


S 
I 

31 


After  judgment,  no  action  on  behalf  r'  a  ''lass  can  properly  Action  not  to 
be  dbmissed,  even  by  consent  of  the  plaintiff ;  the  proper  be  diBmiBsed 
order  in  such  a  case  is  merely  to  stay  the  proceedings,  but  ment. 
without  prejudice  to  the  rights  or  any  other  of  the  class 
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Section  30.  entitled  to  the  benefit  of  the  action,  to  intervene  and  assume 
the  conduct  of  the  action,  (see  Ambery  v.  Tfiomtoti,  6  P.  R. 
190),  and  it  would  seem  that  such  is  the  proper  order  to  make 
on  any  application  to  dismiss  an  action  brouf^ht  to  enforce  a 
mechanic's  lien  by  consent  of  plaintiff,  whether  the  applica- 
tion be  made  before  or  after  judgment.  It  is  doubtful 
whether  any  lien-holder  could  intervene  and  apply  to  carry 
on  the  action  whose  claim  was  not  actually  payable  at  the 
time  the  action  was  commenced :  see  Burritt  v.  Benihan, 
26  Or.  188. 


i»      Ami 
•»    •■'■Vit 


Other  lien-  The  other  lien-holders  of  the  same  class  as  the  plaintiff  are 

Biune  dtws  ^^^  usually  made  parties  by  the  writ  of  summons  ;  they  are 
added  in  M.  O.  added  as  parties  in  the  Master's  Office.  The  judgment 
hitherto  has  usually  directed  the  Master  to  inquire  as  to 
incumbrances,  etc.,  r.nd,  according  to  the  practice  prevailing 
in  mortgage  actions,  he  adds,  as  parties  in  his  office,  not  only 
all  other  lien-holders  entitled  to  the  benefit  of  the  action,  but 
also  all  others  appearing  to  have  liens,  or  incumbrances,  on 
the  land,  subsequent  to  the  plaintiff. 

Whetherother     It  may  be  doubted,  however,  whether  subsequent  incum- 
cumbrancere"  bra^cerSj  other  than  lien-holders  of  the  same  class  as  the 
should  not  be   plaintiff,  should  not  be  made  parties  by  writ,  and  whether 
^fenckntB?     ""^'^  incumbrancers,  if  not  made  parties  within  the  time 
limited  by  sections  22, 23,  for  commencing  an  action  to  enforce 
the  lien,  would  not  be  entitled  to  say  that  so  far  as  their 
incumbrances  are  concerned  they  are  released   from   the 
lien :  see  Bank  of  Montreal  v.  Haffner,  10  App.  B.  692 ;  8.C.,  mh 
nom.  Bank  of  Montreal  v.  Worswick,  Cass  Dig.  289.    The  prin- 
ciple of  this  case  seems  to  have  a  wider  application  than  has 
been  generally  supposed.    Carried  to  its  logical  conclusion,  it 
would  appear  to  determine  that  the  action  to  enforce  a  lien 
must  be  commenced  not  only  against  the    "owner,"   but 
against  all  other  persons  having  any  interest  in  the  land. 
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whose  rights  are  subject  to  the  lien,  within  the  time  pre-  Section  30. 
scribed  by  sections  22,  23,  and  that  it  is  too  late  to  add  such 
parties  as  defendants  in  the  Master's  Office  when  that  period 
has  expired.  The  practice  in  mortgage  suits  was  originally 
to  make  all  parties  interested  origuial  parties  to  the  suit, 
and  in  actions  to  enforce  liens  it  would  seem  that  this  prac- 
tice ought  still  to  be  pursued  with  the  exception  as  to  lien- 
holders  of  the  same  class  as  the  plaintiff.  ,  ..-„'. 


In  order  to  ascertain  who  are  the  other  lien-holders  of  the  Other  licu- 
same  class  as  the  plaintiff,  who  should  be  added  as  parties  in  how  wwer-*'' ' 
the  Master's  Office,  a  search  must  be  made  in  the  action  for  tained. 
all  claims  of  lien-holders  filed  therein  within  thirty  days  after 
the  writ  issued,  and  also  in  the  Registry  Office,  for  all  liens 
registered  up  to  the  expiry  of  the  said  period  of  thirty  days : 
it  is  not,  however,  necessary  to  search  whether  any  other 
actions  have  been  commenced,  as  such  other  actions  could 
only  have  the  effect  of  keeping  alive  liens  in  those  particular 
actions :  see  Grainger  v.  Grainger,  1  Ohy.  Ch.  B.  241  ;  but 
see  Buntiiig  v.  Bell,  23  Gr.  584 


ill 

MM 


Although  other  lien-holders  of  the  same  class  are  usually  Where  made 
made  parties   in  the  Master's  Office,  yet  when  any  direct  j  1^  j    * 
relief  is  claimed  by  the  plaintiff  against  any  such  lien-holder, 
he  should  be  made  a  defendant  by  writ. 

Where  another  lien- holder  of  the  same  class  as  the  plaintiff  Costs  of  action 
subsequently  commences  another  action  to  enforce  his  lien,  j^^  "I^h 
he  cannot  recover  the  costs  of  such  action  in  that  first  com- 
menced :  Henry  v.  Bowes,  3  0.  L.  T.  606. 

(o)  "  One  month."    Formerly  the  sale  could  only  be  effected  Time  for  sale, 
at  or  after  such  time  as  the  lands  could  have  been  sold  under 
execution.    This  varied  in  the  case  of  lease-holds,  and  free« 
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Section  30. 


^\P^ 


Sale  of 
machinery. 


holds,  (see  Tke  Exeewtion  Act,  R.  8.  0. 1877t  o.  14,  ss.  2-19; 
and  see  now  0.  R.  864,  899,  901) ;  but  now,  in  all  cases,  the 
sale  may  be  ordered  to  take  place  at  any  time  after  the 
expiration  of  a  month  from  the  recovery  of  the  jadgmentr 
According  to  the  practice  of  the  High  Court,  a  month  is 
allowed  after  the  accounts  have  been  taken  for  the  payment 
of  the  amounts  found  due,  and  in  default  of  payment,  the 
sale  is  ordered. 

{d)  "  Any  machinery"  This  section  authorizes  the  sale  of 
machinery  apart  from  the  land  on  which  it  has  been  placed, 
and,  notwithstanding  it  may  have  been  affixed  to  the  free- 
hold. Notwithstanding  the  generality  of  the  words  "any 
machinery,"  machinery  which  is  not  subject  to  the  claim  of 
the  lien-holder,  could  not  be  ordered  to  be  sold,  or  removed 
under  this  section  (see  ante,  p.  19,  note/).  Neither  is  it 
probable  that  the  jurisdiction  hereby  conferred  would  be 
exercised,  except  in  cases  where  it  would  be  for  the  general 
benefit  of  all  parties  interested  tbat  the  machinery  should  be 
sold  apart  from  the  land. 


Costa  of  regis-  (e)  **  May  add  to  the  judgment."  This  provision  would 
^'m^cn? to  *^  *PP«*>^  *o  *PP^y  *io*  only  to  the  costs  of  registering  the  lien 
claim.  of  the  plaintiff,  but  alco  to  the  cost  of  registering  other  liena 

of  the  same  class  entitled  to  the  benefit  of  the  action.  The 
judgment  being  a  judgment  not  only  for  the  enforcement  of 
the  plaintiff's  lien,  but  those  of  the  others  of  the  same  class, 
it  should  provide  for  the  payment  of  the  costs  of  registering 
the  plaintiff's  lien,  and  also  those  of  the  other  lien-holders 
of  the  same  class. 


Lien-holders 
of  the  same 
daas,  who  are. 


(/)  '*Eaeh  doss  of  the  lien-holders."  These  words  are 
apparently  intended  to  mean  each  series  of  lien-holders, 
who  have  contracted  with  the  same  person,  whether  he  be 
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"owner,"  "contractor,"  or  "sub-contractor."    The  follow-    Section  30. 
ing  table  will  nerve  as  an  illustration.     The  letters  S.-O.  are 
used  to  designate  sub-contracwirs,   and  the  italics  indicate 
those  who  are  of  the  same  clasj,  and  the  various  sums  the 
amount  of  their  respective  contracts : 


OWNER. 


S..C.  16. 
$500. 


S.-C.  7«. 
$80. 


Contractor  a. 
$2,000. 

■    - 

Contractor  a. 
$1,003. 

S.-C.  26. 
$700. 


•■ 

S..C.  3d. 
$100. 

8.-C.  4d. 
$100. 

S..C.  5<L 
$50. 

• 

■■ 

1 

1 

S.-C.  6c. 
$360. 


S.-C.  8/. 
$60. 


S..C.  9/ 
$40. 


^;ii! 


« 


MM* 


Elach  sub-contractor  can  have  no  greater  claim  on  the 
interest  of  the  "owner"  in  the  land  than  the  person  by 
whom  he  was  employed  ;  and  when  a  "  contractor"  or  "  sub- 
contractor" has  employed  a  "sub-contractor,"  the  claim  of 
such  "sub-contractor"  must  be  deducted  from  that  of  the 
person  by  whom  he  was  employed.  For  example,  the  claims 
of  S.  -C.  lb  and  26  in  the  above  table  must  be  deducted  from  the 
claim  of  the  "  contractor,"  under  whom  they  claim  ;  which 


]j?Tr'i 
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^m 


^1 
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Plaintiff's 
oosts,  a  first 
«har(ce  on 
proceeds. 


Distribution 
<of  proceeds 
Amongst 
lien-holders. 


Execution, 
Against  whom 
it  may  issue. 

1 

Right  to, 
suspended  till 
lien  realized. 
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would  leave  hitn  only  entitled  to  $800.  So  also  the  claims  of 
S.-C.  3d,  4d,  and  6d  must  be  deducted  from  the  claim  of  S.*0. 
lb,  by  whom  they  were  employed,  which  would  leave  the 
latter  only  entitled  to  $260,  and  so  on  with  regard  to  the 
other  "sub-contractors." 

(g)  *'  And  the  proceeds."  That  is,  the  net  proceeds,  after 
payment  of  the  costs  of  action,  if  any,  and  of  the  sale,  other- 
wise the  burthen  of  realizing  the  claims  of  all  parties  would 
be  cast  upon  the  plaintifif  or  other  party  carrying  on  the  pro- 
ceedings :  see  The  Sherbro,  48  L.  T.  N.  S.  767. 

(h)  "Pro  rata  a^icording  to  their  several  classes  and  rights." 
This  does  not  mean  that  in  every  case  in  which  the  sum 
realized  from  the  land  is  insufficient  to  pay  all  tlie  liens 
thereon  in  full — all  liens  are  to  abate  in  equal  proportions, 
some  liens  may  be  paid  in  full,  notwithstanding  a  deficient 
fund;  e.g.,  if  the  dividend  payable  to  S.*C.  3d,  as  shown 
above,  wei'e,  but  for  his  sub-contract  with  S.-O.  7« — say  $90 — 
the  latter  would  appear  to  be  entitled  to  be  paid  in  full,  and 
S.-C.  8d  would  get  but  $10,  because  he  is  indebted  to  S.-C.  7e 
in  $80,  and  the  latter  stands  in  his  place  to  that  amount.  But 
lien-holders  of  the  same  class  (apart  from  any  question  aris- 
ing under  sections  5,  9, 11)  are  entitled  to  a  pro  rata  distribu- 
tion ;  e.g.,  if  the  dividend  coming  to  S.-C.  4c{  were  less  than 
$100,  his  sub-contractors  8/  and  9/  would  be  entitled  to  a 
pro  rata  share  of  it,  8/  being  entitled  to  |  and  9/  to  f  of  the 
dividend. 

(i)  "ShaU  reqtectively  be  entitled  to  execution."  The  right 
to  execution  is  only  against  those  personally  liable :  generally 
speaking,  execution  lies  against  an  ''owner  "  only  in  favour  of 
a  "contractor."  The  right  to  obtain  execution  is  here  given 
only  after  the  distribution  of  the  proceeds  of  the  sale  of  the 
property  subject  to  the  lien  ;  and  it  has  been  held  by  Rose,  J. , 
Weatherdon  v.  Bobinson,  Q.  B.  D.,  23rd  March,  1888,  that 
in  an  action  to  enforce  the  lien,  the  plaintiff  is  not,  though 
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lie  claim  it  by  his  pleading,  entitled  to  judgment  personally    Section  30. 

gainst  his  debtor  in  the  first  instance,  but  that  he  can  only 

have  a  personal  order  for  payment  of  the  deficiency  remaining 

After  the  property  subject  to  the  lien  has  been  realized.    The 

bringing  of  an  action  to  enforce  a  lien,  therefore,  operates  as  i 

A  suspension  of  the  right  to  execution  against  the  primary 

■debtor  until  the  remedy  to  enforce  the  lien  has  been  exhausted. 

But  this,  of  course,  in  no  way  impairs  the  right  of  the  lien* 

holder  to  abandon  hir<  claim  to  a  lien  and  sue  for  and  recover 

his  claim  by  judgmevit  and  execution  in  the  ordinary  way. 

(j)  **  In  daims  under  tioo  hundred  dollars."    In  this  sub-  Vacatini^  lien, 
section  the  word  •*  claims  "  mu8t  refer  to  the  claim  of  the  Jf  M«itOT?n 
individual  lien-holder,   which  is  sought  to  be  vacated  or  Chambers, 
discharged.    When  the  claim  is  over  $200,  the  Master  in 
-Chambers  has  jurisdiction  to  entertain  applications  for  the 
•discharge  of  the  lien  under  this  section :  Be  Moorehoune  db 
Leak,  13  0.  R.  290. 

(k)  *' Upon  any  other  ground."  Full  authority  is  given  by 
this  section,  for  the  vacating  or  annulling  of  liens  which  have 
been  improperly  registered,  or  which  have  been  satisfied,  or 
mvhich  for  any  other  reason  ought  to  be  vacated. 

For  form  of  order  vacating  a  lien,  see^  Appendix. 

(()  "  Hear  and  determine  the  matter  of  the  said  lien."    It  is  Motion  to 
•only  the  matter  of  the  particular  lien  in  dispute  that  is  here  ^*^^  !»•"• 
referred  to.    Under  this  section,  therefore,  it  would  not  appear 
1;o  be  intended,  that  the  Court,  or  a  Judge,  on  motion  to 
vacate  a  lien,  should  make  an  order  for  its  realization  by  a      ' 
«ale  of  the  property,  even  though  the  claim  should  appear  to 
be  a  valid  and  subsisting  claim,  as  that  might  involve  the  . 
right  of  other  lien-holders  (if  any)  who  would  not  be  parties 
to  the  proceedings.     All  that  can  be  determined  and  adjudi- 
cated upon  is  the  validity  of  the  particular  lien  in  dispute.  « 
The  question,  whether  an  issue  should  be  ordered  or  not,  is 
a                          ' 
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Beo8.  30,  31.   entirely  within  tbe  discretion  of  the  Judge  to  whom  th» 
application  ii  made  :  Be  Mttorehotise  d:  Leak,  13  O.  R.  290. 

Wroneful  (m)  "  WrongfiMy  refiiaed  to  sign."    When  the  refusal  to 

d^aohuse  lien  '^  "'  d^^^<^^  ^  wrongful,  or  more  is  claimed  by  the  lien- 

— coBts.  holder  than  is  properly  due  to  him,  he  may  be  ordered  to 

pay  the  costs  of  the  application  to  discharge  the  lien.     Under 

section  27,  the  cost  of  registering  discharges  of  liens  is  ptHma 

fcKsie  to  be  borne  by  the  "  contractor"  ;  but  it  would  seem 

that  the  Court  or  Judge  may  otherwise  order — and  wher» 

the  lien-holder  is  found  to  be  in  the  wrong,  and  is  ordered 

to  pay  the  costs  of  the  application  to  discharge  his  lien,  it 

V     '    '     would  seem  that  he  might  also  be  ordered  to  pay  the  costs  of 

regutering  the  discharge.     A  lien-holder  would  be  deemed 

to  have  wrongfully  refused  to  sign,  even  though  he  did  no 

under  a  hotia  fide  belief  that  his  lien  was  not  satisfied,  or 

could  be  enforced,  if  such  were  not  in  fact  the  case,  and,, 

being  a  sub-contractor,  a  reasonable  opportunity  were  afforded 

^  him  of  ascertaining  the  true  state  of  the  accounts  between. 

the  "owner"  and  the  "contractor,"  under  whom  he  claimed. 

When  ma-  ^1.  Where  any  mechanic,  artisan,  machinist,. 

t^hetnaw"  builder,  miner,  contractor  or  other  person,  has  fur- 

!eS  »re*not'to  wished  or  procured  materials  (a)  for  use  in  the  con- 

execltio?  *^   struction,  alteration  or  repair  (b)  of  any  building, 

erection  or  mine,  at  the  request  of  and  for  some 

other  person  (c),  such  materials  shall  not  be  subject 

to  execution  (d)  or  other  process,  to  enforce  any  debt 

(other  than  for  the  purchase  thereof),  due  by  the 

person  furnishing  or  procuring  such  materials  (e),. 

and  whether  the  same  have  or  have  not  been  in 

^  whole  or  in  part  worked  into  or  made  part  of  such. 

building  or  erection.    R.  S.  0.  1877,  c.  120,  s.  26. 


THE   MECHANICS     LIEN   ACT. 


99 


(a)  *^  MaterialB."     This  word  would  seem  to  include  not    Section  31. 
only  materials  actually  incorporated  or  intended  to  be  inoor-  ^  ^T7 
porated  into  the  structure,  but  such  materials  as  may  be  exempted, 
required  in  the  construction,  alteration  or  repair  of  any 
building,  etc.,  though  not  incorporated,  nor  intended  to  be 
incorporated,  therein  :  as,  for  example,  a  hoisting  apparatus: 
Dixon  V.  LaFarge,  1  E.  D.  Smith,  722  ;  or  scaffolding,  or 
machinery  used  in  connection  therewith.     So  where  it  is 
necessaiy  to  blast  and  remove  rook  from  land  preparatory  to 
building,  the  powder  and  fuses  necessary  for  that  purpose 
would  appear  to  be  "  materials"  within  the  meaning  of  this 
section :  Hazard  Powder  Co.  v.  £j/me«,  12  Abb.  Pr.  469,  S.  0. 
21,  How.  Pr.  (N.Y.)189. 

(6)  "In  the  construction,  alteration  or  repair."     These  Materials uaed 
words,  though  appropriate  enough  as  regards  any  ''building  '*?  ^^^^' 
or  erection,"  do  not  seem  particularly  well  chosen  when  used  exempt? 
in  reference  to  a  mine,  and  though  where  an  Act  gave  a  lien 
for  "  materials  to  be  used  in  or  about  a  mine,"  powder,  steel, 
and  candles,  indispensably  necessary  for  working  a  mine,  were 
held  to  be  clearly  within  the  statute :  Keystone  v.  OaUagher, 
5  Ool.  23 ;  still,  it  may  be  doubted  whether  materials  fur- 
nished for  working  a  mine  could  properly  be  said  to  be  fur- 
nished for  use  either  in  its  ' '  construction,  alteration,  or  ' 
repair,"  hence  it  is  open  to  doubt  whether  materials  furnished 
for  working  a  mine  are  within  this  section. 

(c)  "  At  the  request  of  and  for  some  other  person."    These  Materials 
words  limit  the  application  of  this  section  to  materiak  fur-  jwrocured  by 
nished  or  procured  by  "contractors"  or  "sub-contractors."  exempt. 
Materials  furnished  or  procured  by  an  '*  owner"  for  the  erec- 
tion, alteration  or  repair  of  a  building  on  his  own  property, 

are  not  within  the  section.  _  ^ 

(d)  '*  ShaU  not  he  subject  to  execution."    This  section  is  not  Exemption 

intended  to  exonerate  the  materials  from  all  executions,  but  fF°™  ?***'«' 

,    ,  ,  ,  ,        ,      ,      ,  t>oo»  now  far 

only  from  executions  to  enforce  any  debts  due  by  the  person  it  extendfl. 
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Saetion  31.     by  tcfcom  the  materiaU  art  furnished  or  proeurfd,  excepting 

Buoh  M  were  incurred  by  the  latter  for  the  purchase  of  the 

material*.  The  proper  construction  of  the  Act  appears  to 
require  that  the  words  "  any  debt "  should  be  qualified  by 
the  words  "  due  by  the  person  furnishing  or  procuring  such 
materials,"  for  if  the  latter  words  were  to  be  held  to  qualify 
only  the  words  "  other  than  for  the  purchase  thereof,"  it 
would  seem  to  follow  that  the  materials  of  all  buildings 
erbcted  by  one  person  for  another,  are  absolutely  and  inde- 
finitely exempted  from  all  liability  to  execution,  whether 
against  the  "  owner  "  or  any  other  person,  a  result  which  it 
seems  needless  to  say  could  never  have  been  intended. 
Although  the  Act  dues  not  protect  the  materials  from  execu- 
tion  to  enforce  a  debt  incurred  for  the  purchase  thereof,  it 
does  not  follow  that  the  materials  will  be  in  all  cases  saleable 
even  under  such  an  execution  ;  that  will  depend  on  whether 
the  materials  had,  or  had  not,  ceased  to  he  the  property  of  the 
debtor.  After  materials  have  become  incorporated  in  a  build, 
ing,  they  would  cease  to  be  liable  to  execution  against  the 
"  contractor  "  or  "  sub-contractor "  furnishing  them,  and 
there  is  nothing  in  this  section  to  exonerate  them  from 
liability  to  enforce  debts  due  by  the  "owner."  But  such 
executions  might  be  subject  to  the  right  f  lien,  if  any, 
acquired  by  the  "contractor"  or  "sub-contractor"  under 


this  Act. 


Execution, 
againat 


••owner,"  wiU 


incorporated 
in  land. 


(e)  **  Due  hy  the  person  furnishing  or  procuring  such  ma- 
terials." These  words  are  to  be  read  in  connection  with  the 
bind  malterialB  previous  part  of  this  section,  from  which  it  will  be  seen  that 
they  refer  only  to  persons  furnishing  or  procuring  materials 
for  the  specific  purpose  mentioned  **atthe  request  of,  and  for, 
some  other  person."  It  is  only  against  certain  debts  of  such 
persons  that  the  materials  are  protected.  In  other  words, 
this  section  exempts  materials  from  liability  for  certain  debts 
due  by  the  person  by  whom  they  are  furnished  or  procured, 
but  does  not  exempt  them  from  liability  to  execution  for  any 
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debts  due  by  the  person  to,  or  for ,  vjhom  they  have  been  fur-  Seos.  81,  82, 
nished  or  procured.  For  example,  materiahi  furnished  by  a 
" contractor"  for  an  "  owner"  would  be  free  from  liability 
for  the  debts  of  the  *'  contractor,"  except  such  as  may  have 
been  incum^d  for  the  purchase  of  such  materials  ;  but  they 
would  not  be  exempt  from  liability  to  execution  for  any  debts 
of  the  "  owner  "  so  soon  as  the  materials  should,  by  incor- 
poration into  his  building,  or  otherwise,  have  become  his 
property. 

32. — (1)  Every  mechanic  or  other  person  who  Mechanics 
has  bestowed  money  or  skill  and  materials  uponfienona" 
any  chattel  or  thing  in  the  alteration  and  improve-  aeUtiSediattei 
ment  in  its  properties  or  for  the  purpose  of  impart-  milJhB)  paj^ 
ing  an  additional  value  to  it  so  as  thereby  to  beJJJJe""*** 
entitled  to  a  lien  (a)  upon  such  chattel  or  thing  for 
the  amount  or  value  of  the  money  or  skill  and 
materials  bestowed,  shall,  while  such  lien  exists  (b) 
but  not  afterwards,  in  case  the  amount  to  which  he 
is  entitled  remains  unpaid  for  three  months  (c) 
after  the  same  ought  to  have  been  paid  {d)  have 
the  right  in  addition  to  all  other  remedies  provided 
by  law,  to  sell  the  chattel  (e)  or  thing  in  respect  of 
which  the  lien  exists,  on  giving  one  week's  notice  (/) 
by  advertisement  in  a  newspaper  published  in  the 
municipality  in  which  the  work  was  done,  or  in 
case  there  is  no  newspaper  published  in  such  muni- 
cipality, then  in  a  newspaper  published  nearest 
thereto,  stating  the  name  of  the  person  indebted, 
the  amount  of  the  debt,  a  description  of  the  chattel 
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Section  32.  or  thing  to  be  sold,  the  time  and  place  of  sale,  and 
the  name  of  the  auctioneer,  and  leaving  a  like  notice 
in  writing  at  the  last  or  known  place  of  residence 
(if  any)  of  the  owner,  if  he  be  a  resident  of  such 
municipality. 


Application  of 
proceeds  of 
■ale. 


Nature  of  liens 
on  chattels  at 
common  law. 

(General  lien. 


Particolar 
lien. 


(2)  Such  mechanic  or  other  person  shall  apply 
the  proceeds  of  the  sale  in  payment  of  the  amount 
due  to  him  {g)  and  the  costs  of  advertising  ani  sale, 
and  shall  upon  application  pay  over  any  surplus  (h) 
to  the  person  entitled  thereto.    41  Y.  c.  17,  s.  8. 

(a)  "  So  08  thereby  to  be  entiUed  to  a  lien."  At  common  law 
there  are  two  kinds  of  liens  on  chattels,  viz. :  general  liens, 
and  particular  liens.  A  general  lien  is  a  right  to  retain  a 
chattel  not  merely  for  work  or  money  expended  on  the  spe- 
cific chattel  retained,  but  also  for  the  general  balance  of 
account  due  by  the  owner  to  the  lien-holder.  A  particular 
lien  is  the  right  to  retain  a  chattel  for  the  work  or  money 
expended  on  it.  At  common  law,  the  lien  of  a  mechanic  on 
chattels,  independent  of  any  contract  express  or  implied,  is 
particular  and  not  general,  (PhiUipa,  ss.  470-1).  The  right 
of  particular  lien  exists  when  there  is  no  agreement  to  the 
contrary,  in  every  case  where  a  bailee  for  hire  has,  by  his 
labour  and  skill,  or  by  the  use  of  any  instrument  over  rlfich 
he  has  control,  impartel  additional  value  to  the  goods  of 
another :  see  Cross  on  Lien,  24 ;  Phiilips,  s.  474  ;  Jackson  v. 
Cwnmins,  5  M.  &  W.  842. 

A  shipwright  is  entitled  to  a  lien  on  a  ship  for  repairs : 
Franldin  v.  Hosier,  4  B.  &  Aid.  341 :  and  so  is  an  engineer, 
for  engines  and  boiler  furnished  by  him  to  a  vessel :  Ex  p. 
WUloughby,  44  L.  T.  N.  S.  Ill,  16  Oh.  D.  604. 
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The  Aot  is  oonfined  to  the  oaie  of  partioukr  liens,  and  only    Section  S2. 
Authorizes  a  sale  for  the  satisfaction  of  claims  for  money,  .  .       T    , 
work,  or  materials  bestowed  in  the  alteration  and  improve*  to  particuUr 
ment  of  the  particular  chattel  sold.     It  does  not  authorize  ^'*'"- 
the  sale  of  chattels  to  enforce  a  general  lien  existing  thereon. 

(6)  "  WhUe  iuch  lien  exists."    The  lien  exists  only  so  long  Duration  of 
as  the  Uen-holder  retains  possession  of  the  chattel,  and  his  ''*°- 
claim  for  work  and  materials  bestowed  thereon  is  unpaid. 
The  parting  with  possession  is  a  surrender  of  the  right  of  Parting  with 
lien,  e>9n  though  the  claim  remain  unpaid ;  and  so  also  is  E^^^^nj 
the  release  of  the  debt,  even  though  the  possession  of  the  to  lien, 
■chattel  be  retained.    The  possession  must  be  continuous. 
Thus,  where  a  mechanic  had  repaired  a  carriage  and  allowed 
it  to  remain  in  his  yard,  but  the  owner  had  frequently  taken 
it  out  of  the  yard,  and  returned  it ;  it  was  held  that  the 
mechanic  could  not  afterwards  retain  it  for  the  amount  of 
the  repairs :    Hartley  v.    Hitchcock^  1   Starkie,   408.    But, 
where  A.  sent  a  waggon  to  B.  to  make  certain  wood-work 
therefor,  and  B.,  having  finished  the  wood- work,  sent  the 
waggon  in  A.'s  name  to  another  mechanic  to  do  the  iron- 
work, and  subsequently  got  back  the  waggon,  and  upon  A.'s 
oalling  for  the  waggon,  allowed  him  to  remove  the  box  to  the 
highway  ;  but,  on  his  returning  for  the  running  part,  refused 
to  let  it  go  until  he  was  paid  his  bill ;  it  was  held,  that  B.  had 
not  absolutely  lost  his  lien  by  sending  the  waggon  to  the 
blacksmith,  and  that  it  revived  on  his  again  obtaining  pos- 
session, and  that  allowing  A.  to  move  the  box  to  the  highway 
was  no  waiver  of  his  lien :  MUbum  v.  MUbum,  4  U.  0.  Q.  B. 
179 ;  and  see   Webber  v.  Cogsxvell,  2  S.  0.  R.  15 ;  but,  see 
McNeU  V.  Keleher,  15  C.  P.  470. 

And  where  an  engineer  had  furnished  an  engine  and  boiler 
for  a  barge,  and  part  of  the  contract  price  was  not  payable 
until  after  a  trial  trip ;  and  after  the  barge  was  ready  to 
make  the  trip,  but  before  it  had  been  made,  the  owner 
failed,  and  a  receiver  having  been  appointed  took  possession 
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Section  32.    of  the  barge,  which  was  at  t]iat  time  lying  in  the  docks  in 
"-^         the  name  of  tha  engineer,  it  was,  nevertheless,  held,  that  the- 
right  of  lien  was  not  lost :  Ex,  p.  WiUoughby,  44  L.  T.  N.  S. 
Ill ;  16  Ch.  D.  604. 


Lien  cannot  A  lien  cannot  be  claimed  so  as  to  intercept  the  performance 
be  claimed  so  ^f  th^  actual  contract  betweon  the  parties,  whether  the  con- 
performance  tract  is  expressed,  or  is  to  be  inferred  from  a  certain  course- 
of  contract.  of  dealing  :  per  Lord  Selborne,  C. ,  Fisher  v.  Smith,  89  L.  T, 
N.  S.  430;  4H.  L.  1. 


r 
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Lien,  how 
affected  by 
credit  being 
given. 


Taking  secu- 
rity,  effect  of 
on  lien. 


When  the  work  is  done  on  credit,  and  the  period  of  credit 
has  not  expired  before  the  goods  are  to  be  delivered,  no  lien 
exists :  Cross,  48.  But  it  is  said  if  the  bailee  retain  posses- 
sion, and  the  owner  become  bankrupt  before  the  period  of 
credit  has  expired,  the  lien  would  attach  as  against  the 
assignee,  (PhiUipa,  s.  499).  But  such  lien,  if  any,  could  not 
prevail  against  a  person  to  whom  the  chattel  may  in  the' 
meantime  have  been  sold  by  the  owner  :  Crawshay  v.  Horn- 
fray,  4  B.  '^  Aid.  50.  The  taking  of  a  security  payable  at  a 
future  day,  in  the  absence  of  an  agreement  to  the  contrary^ 
puts  an  end  to  the  lien  :  Dempsey  v.  Carson,  11  C.  P.  462.. 

The  mere  taking  of  security  for  the  debt  does  not  put  au 
end  to  the  lien,  unless  there  be  something  in  the  facts  of  the- 
case,  or  in  the  nature  of  the  security  taken,  which  would 
be  inconsistent  with  the  retention  of  the  lien:  Angv^s  v.- 
McLachlan,  48  L.  T.  N.  S.  868  ;  23  Ch.  D.  880. 

The  possession  must  be  lawful,  or  there  will  be  no  lien. 
Where  one  wrongfully  obtains  possession  of  chattels,  and 
delivers  them  to  a  third  party,  who  bestows  money,  skill  or 
materials  thereon,  the  latter  would  have  no  lien  therefor,  as 
against  the  rightful  owner  :  Hartop  v.  Hoare,  3  Atk.  43. 

Lien  only  The  lien  can  only  arise  by  virtue  of  a  contract,  express  or 

l"^tn^t!^     implied,  with  the  owner  or  his  agent :  Phillips,  eo.  494,  497. 


Possession 
must  be 
lawful. 
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A  sub-contractor  has  no  right  of  lien  which  could  be  enforced    Section  32, 
against  the  owner  under  this  section  :  Fhillips,  s.  496. 

(e)  "  Three  months"  i.e.  calendar  months  :  see  The  Inter- 
pretation Act,  B.  8.  0.  c.  If  s.  8,  S.S.  15. 

(d)  '  *  After  the  same  ottght  to  have  been  paid. "  Where  credit 
is  given,  and  the  right  of  lien  is  preserved  by  express  agree- 
ment, the  three  months  will  not  commence  to  run  until  the 
expiration  of  the  period  of  credit. 

(e)  **To  sell  the  chattel."  Prior  to  this  Act  a  person  Sale  of  chattel 
acquiring  a  lien  on  a  chattel  for  work  done,  had  only  a  right  ***  walize  lien, 
to  retain  it  in  his  possession  until  his  claim  was  paid  by  the 

owner  ;  the  present  Act  enables  him  to  realize  the  amount 
due  to  him  by  a  sale  of  the  chattel. 

It  would  seem  that  the  lien-holder  cannot  himself  be  the  Lien-holder 
purchaser  at  the  sale  :  see  King  v.  England,  4  B.  &  S.  782  ;  cannot  be 
Williams  v.  Grey,  23  C.  P.  561  ;   Bunxham  v.  WaddeU,  28  P™™  •"*'• 
C.  P.  263  ;  3  App.  R.  288. 

(/)  **  On  giving  one  week's  notice."    A  week  should  elapse  Notice  of  sale, 
from  the  date  of  the  fir;!t  publication  of  the  notice,  before  the 
sale.     The  notice  should  strictly  follow  the  Act,  any  material 
omission  might  invalidate  the  sale  and  subject  the  vendor  to 
an  action  of  damages  :  see  Shultz  v.  Beddick,  43  U.  C.  B.  165. 

For  Form  of  Notice  of  Sale,  see  Appendix. 

ig)  "  Amount  due  to  him."    A  workman  detaining  a  chattel  Lien-holder 
in  respect  of  a  lien  for  work  done  thereon,  has  no  claim  for  cannot  oluva 
warehouse  charges  during  such  detention  :  Bruce  v.  Everson,  charges. 
1  Cab  &  Ellis,  18. 

(h)  *^  8h<dl,  ufon  application,  pay  over  any  surplus."    The  Surplus,  how 
Act  does  not  cast  upon  the  lien-holder  the  duty  of  finding '?  ^  ^'"P*"®* 


a 
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Section  32.    out  the  owner  and  tendering  him  the  surplus,  but  merely 
requires  him  to  pay  it  over  on  the  application  of  the  owner. 

The  lien-holder  would  not  be  justified  in  mixing  the  surplus 
with  his  own  moneys,  or  using  it  for  his  own  purposes.  He 
should  either  pay  it  over  to  the  party  entitled,  or,  if  there  be 
any  difficulty  in  doing  that,  he  may,  under  the  Trustee  Belief 
Act,  pay  the  money  into  the  High  Court  of  Justice,  (see 
Taylor  dh  EvHirt,  pp.  136-143),  where  it  will  bear  interest  at 
the  rate  allowed  by  the  Court ;  or,  he  must  otherwise  set  it 
apart  so  that  it  may  be  fruitful  for  the  party  entitled.  If  he 
neglect  to  do  either  of  these  things,  he  may  be  chai^eable- 
with  interest  on  the  surplus  while  it  remains  in  his  hands  : 
see  Charles  v.  Jones,  56  L.  T.  N.  S.  848  ;  35  Ch.  D.  544. 


*        '"1  • 
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SCHEDULE. 


FORM  1. 


CLAIM   OF  LIKN. 


A.  B.  {name  of  daimant)  of  {here  state  residence  of  claimant)  Form  of  claim 
iif  80,  aa  assignee  of,  stating  name,  and  residence  of  assignor)  rejristraUon. 
under  the  Mechanics'  Lien  Act,  claims  a  lien  upon  the  estate 
■of  (here  state  the  name  and  residence  ofovmer  of  the  land  v/pon 
which  the  lien  is  claimed)  (a)  in  the  undermentioned  land  in 
respect  of  the  following  work  [or  materials],  that  is  to  say 
{here  give  a  short  description  of  the  'nature  of  the  work  done,  or 
materials  furnished,  and  for  which  the  lien  is  claimed),  which 
work  was  [or  is  to  be]  done  [or  materials  were  furnished]  for 
{here  state  the  name  and  residence  of  the  person  upon  whose 
■credit  the  work  is  done  or  materials  furnished),  on  or  before 
the  day  of 

The  amount  claimed  as  due  [or  to  become  due]  is  the  sum 
of  $  . 

The  following  is  the  description  of  the  land  to  be  charged 
{here  set  out  a  concise  description  of  the  land  to  he  charged,  suf- 
ficient for  the  purpose  of  registration). 

When  credit  has  been  given,  insert :  The  said  work  was  done 
\pr  materials  were  furnished]  on  credit,  and  the  period  of 
credit  agreed  to  expired  [or  will  expire]  on  the  dbngr 

<>f  ,  18        . 


Dated  at 


,  this  day  of  ,  A.D.  18 

{8igrMtv/re  of  claimant). 


(a)  For  the  purpoae  of  avoiding^  the  difficulty  which  arose  in  Makins 
V.  Sobinson,  6  O.  B.  1,  it  might  be  well  to  insert  here,  "  and  all  persons 
claiming  under  him  subsequently  to  the  (date  when  lien  attached) " : 
flee  ante,  p.  8. 


i 
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Sohedale. 


FORM  2. 


CLAIM   OF  UBN   FOR  WAGES. 


I'- 


-as 


Form  of  claim      A.  B.  {name  ofdaimant)  of  (here  state  residence  of  claimant) 


for  wageB  for 
registration. 


(if  so,  as  assignee  of,  stating  name  and  residence  of  assignor), 
under  the  Mechanics'  Lien  Act,  claims  a  lien  upon  the  estate 
of  (here  state  the  name  and  residence  of  the  ovoner  of  land  upon 
v^ich  the  lien  is  claimed)  (a)  in  the  undermentioned  land  in 
respect  of  days'  work  performed  thereon  while  in  the 

employment  of  (here  state  the  name  and  residence  of  the  person 
upon  whose  credit  the  work  was  done)  on  or  before  the 
day  of  . 

The  amount  claimed  as  due  is  the  sum  of  $  ,. 

The  following  is  the  description  of  the  land  to  be  charged, 
{here  set  out  a  concise  description  of  the  land  to  be  charged,  suf- 
ficient for  the  purpose  of  registration). 


Dated  at 


this  day  ot 

{Signature  of  claimant). 


.).«■ 


FORM  3. 


CLAIM   OF  LIEN   FOB   WAGES  BY   SBVEBAL  CLAIMANTS. 


Form  of  claim      The  following  persons,  under  the  Mechanics'  Lien  Act, 


for  wages  by 
several  lien- 
holders,  for 
registration. 


claim  a  lien  upon  the  estate  of  {here  state  the  name  and  resi- 
dence of  the  owner  of  land  upon  which  the  lien  is  daimed)  (a)  in  the 
undermentioned  land,  in  respect  of  wages  for  labour  per- 
formed thereon  while  in  the  employment  of  (here  state  name 


(a)  See  note  to  Form  1. 
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and  residence,  or  names  and  residences,  of  employers  of  the 
several  persons  claiming  the  lien). 

A.  B.  of  (residence)  9  ,  for  days'  wages, 

Q  j)^  ««  $  ,  for  days'  wa«es, 

jj  j»',  «  $  ,  for  days'  wages. 

The  following  is  the  description  of  the  land  to  be  charged 
{here  set  out  a  concise  description  of  the  laiM  to  he  charged,  mf 
Hcientfor  the  pwrpose  of  registration). 

Dated  at  ,  this  day  of 

{SigrMtwres  of  the  several  claimants). 
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Schedule. 


FORM  4. 
AFFIDAVIT  VBEIFYING  CLAIM. 

I,  A.  B.,  named  in  the  above  {or  annexed)  claim,  do  make  To™  J^*®^*' 
oath  that  the  said  claim  is  true  {w  that  the  said  claim,  so  far  J,^.^  j^^ 
as  relates  to  me,  is  true).  regiBtration. 

Or,  We,  A.  B.  and  G.  D. ,  named  in  the  above  {or  annexed) 
claim',  do  make  oath,  and  each  for  himself  saith  that  the  said 
claim,  so  far  as  relates  to  him,  is  truw. 

[Where  affidavit  made  by  agent  or  assignee,  a  clause  must  he 
added  to  the  following  effect:-!  have  full  knowledge  of  the 
facts  set  forth  in  the  above  (or  annexed)  claim.] 

Sworn  before  me  at  !i^") 

the  County  of  .this  day  > 

of  ,  A.D.  18      .  J 

Or,  The  said  A.  B.  and  C.  D.  were 
severally  sworn  before  me  at 
in  the  County  of  ,  this 

day  of  A.D.  18 

Or,  The  said  E.  D.  was  sworn  before  ^ 

me  at  in  the  County  of  > 

,  this         day  of        ,  A.D.  18    .  ) 


) 


< 
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45  V.  c.  15,  Sched.     Form  C. 
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APPENDIX. 


ADDITIONAL    FORMS    OF    PROCEEDINGS 
UNDER  THE  MECHANICS'  LIEN  ACT. 


5.— NOTICE    BY    SUB-CONTRACTOR    TO     "OWNER," 
UNDER  SECTION  11. 

To  {natM  of  owner). 

Take  notice  that  I  have  been  employed  by  {natM  of  con-  J'o'JJJ^o*  °°*»<=* 
tractor  by  whom  the  peratm  giving  th4i  notice  was  employed)  to  J^^^^  ^ 
do  work  as  [a  painter  on  (or  to  Bupply  materials  for)  ]  the  "owner  J^ 
building  erected  [or,  now  being  erected]  on  {give  shoH  deacnp- 
turn  of  fyremises,  as,  for  instance,  lot  21,  on  the  north  side  of 
Queen  Street,  in  the  City  of  Toronto,  according  to  plan  81, 
registered  in  the  registry  office  of,  etc.,)  and  that  the  said 
{name  of  contracUyr)  is  indebted  to  me  for  such  work   [or 
materials]  in  the  sum  of  $  ,  which  is  unpaid,  and  I 

claim  a  charge  therefor  on  all  moneys  due  by  you  to  the  said 
{name  of  contractor). 


K^i 


f'iu: 


!*•,!•! :' 


Dated  this 


day  of 


18 


{SigtMture  of  svh-contraetor  giving  the  notice.) 
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Appendix. 


Form  of 
appointment 
«l  arbitrator. 


V* 


*       •MM 

:  I* 


6.— FORM  OF  APPOINTMENT  OF  ARBITRATOR. 

Whereas  I,  A.  B.,  claim  to  be  entitled  to  a  lien  upon  the 
estate  and  interest  of  {name  of  owner)  in  (describe  the  lands) 
[or  a  charge  upon  the  money  due  from  (name  of  owner)  to 
you  (name  of  contractor)  ],  for  and  in  respect  of  a  claim  of 
$  ,  which  I  claim  to  be  due  to  me  by  you  for  work 

done  [or  materials  furnished],  which  claim  you  dispute.  I 
do,  therefore,  hereby  and  by  virtue  of  the  statute  in  that 
bnhalf,  appoint  C.  D.,  of  (state  his  residence  and  occupatum), 
as  arbitrator  to  determine  all  matters  in  dispute  between  us 
touching  my  said  claim.  And  I  do  hereby  require  you, 
within  bhree  days  after  the  service  hereof,  to  appoint  an 
arbitrator  un  your  behalf,  and  in  default  of  your  so  doing  I 
shall  apply  to  the  Judge  of  the  Oounty  Court  of  the  County 
of  (the  County  in  which  the  lands  lie)  to  appoint  an  arbitrator 
for  you. 

Dated  this  day  of         >     ,  18 

(Signature  of  sub-contractor  whose  claim  is  disputed,) 
To  (name  of  debtor  disputing  the  claim). 


■'«,«'?«•; 


7.— FORM    OF    RECEIPT    IN    DISCHARGE    OF    LIEN, 
UNDER  SECTION  26. 

Form  of  I  (name  of  lien-holder)  acknowledge  to  have  received  from 

receipt  in  dis-   ^naffig  of  "  owner  "  or  other  person  making  payment)  $ 
tend  lien         in  full  discharge  of  my  mechanics'  lien  as  a  [contractor  or 
under  a.  26.      aub-contraotor,  as  the  case  may  be]  upon  lot  (give  short  deterip' 
tion  of  land  sufficient  for  registration  purposes,  e.g.,  the  west- 


mm 
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«rly  40  feet  of  lot  36,  on  the  north  side  of 
according  to  plan  No.  ,  registered  in  the  City  of 


113 

Street ,     Appendix. 


)■ 


Dated  this 
Witness  : 


,  day  of  ,18 

(Signature  of  lien-holder.) 

{Signature  of  witness.)  '  / 


8.— AFFIDAVIT  VERIFYING  RECEIPT  IN  DISCHARGE 
OF  LIEN.  UNDER  SECTION  26. 

OOUNTY   OF  ■■  '  f  -'■■'■ '^'\  "'•'    "■■:-"■■'• 

To  wit:     ■  :'■-'  '■■■'-         ';-  '    - 

•     *'  In  the  malter  of  the  Mechanics'  Lien  Act. 


I, 

oath  and  say 


of  (state  residence  and  occupation),  make  Form  of  affida- 
vit verifying 
receipt. 


1.  I  was  personally  present,  and  did  see  (name  of  lien- 
holder  giving  receipt)  duly  sign  the  above  [or  annexed  or 
within,  as  th*  case  may  be]  written  receipt. 

2.  That  I  well  know  the  said  (name  of  lien-holder  ,  and  the 
said  receipt  was  signed  by  him  at  the  {state  phice  where  receipt 

■signed). 

(Signature  of  deponent.) 

Sworn  before  me,  at 

,  this 

day  of 

(Signature  of  commissioner.)  (a) 


(a)  The  affidavit  may  be  sworn  before  a  commissioner  for  taking 
affidavits  :  see  B.  8.  O.  c.  62,  s.  12. 


I 
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Fonn  of 
indoriement 
on  writ  of 
BummoDB. 


Appendix.     0.— FORM    OF    INDORSEMENT    ON    WRIT    OF    SUM- 
MONS.  (a) 

The  plaintiff's  claim  ii  $  [for  the  price  of  goods  soid 

by  the  plaintiff  to  the  defendant  {naming  defendant  liable  on 
the  contract),  or,  for  the  price  of  goods  sold  and  labour  per- 
formed by  the  plaintiff  to  and  for  the  defendant  (naming  the 
defendant  liable  on  the  contract)  ],  and  the  plaintiff  claims  a 
lien  for  the  sum  of  0  ,  upon  the  estate  and  interest  of 

the  defendant  (name  of  oitftier)  in  the  following  lands  (give 
description  of  lands  sufficient  for  registration),  and  to  enforce 
such  lien  under  the  provisions  of  the  Mechanics'  Lien  Act. 


r   > 

*  '"I   ■! 


Form  of  cer- 
tificate of  lit 
pendens. 


10.— FORM  OF  CERTIFICATE  OF  LIS  PENDENS. 

In  (ruime  of  Court). 

I  certify  that  in  an  action  or  proceeding  in  (name  of  Court)  ^ 
between  A.  B. ,  plaintiff,  and  C.  D.  and  E.  F.,  defendants, 
some  title  or  interest  is  called  in  question  in  the  following 
land  (describe  it  as  in  the  indorsement  of  writ  oi'  statement  of 
claim  or  other  proceedings). 

Dated  at,  etc. 

As  witness  my  hand  and  the  seal  of  [the  said  Court,  or  my 

office]. 

■■■  {Signature  of  Judge  or  Clerk.) 

(a)  Judgment  to  enforce  a  mechanicB*  lien  can  only  be  obtained  in 
default  of  appearance,  upon  a  motion  to  the  Court  under  Rule  211  (C, 
R.  727).  In  order  to  move  for  judgment  under  this  Rule,  a  state- 
ment of  claim  must  be  filed  :  Hunter  v.  Wilcockton,  9  P.  R.  305.  In 
actions  to  enforce  a  mechanics'  lien,  therefore,  it  seems  advisable  to 
serve  a  statement  of  claim  with  the  writ.  The  indorsement  on  the 
writ  need  not  go  into  all  the  details  contained  in  a  statement  of 
claim.  Where  the  action  is  brought  to  enforce  an  unregistered  lien, 
it  is  necessary  to  issue  and  register  a  certificate  of  lis  pendent.  Tbia 
certificate  must  be  registered  within  thirty  days  from  the  completion 
of  the  work,  or  the  supplying  or  placing  of  the  machinery,  in  respect- 
of  which  the  lien  is  claimed,  otherwise  the  lien  will  cease,  {section  22), 
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11.— STATEMENT  OP  CLAIM  IN  AN  ACTION  TO  EN-     Appendix. 
FORCE  MECHANICS'  LIEN  OF  CONTRACTORS.  

Im  the  High  Court  of  Justiob, 

Division.    • 

Writ  iflsued,  ,  18    . 

Between  J.  E.  and  W.  B. ,  Plaintiffs, 

and 

•  •    •■  M.  A.  T.,  Defendant.        '     ' 

The  plaintiff,  J.  E.,  is  a  builder,  carrying  on  business  Form  of  state* 
in  the  City  of  Toronto,  in  the  County  of  York,  and  the  ^Von 'j^" 
plaintiff,  W.  B.,  is  a  bricklayer,  also  carrying  on  business  oontaraotor. 
in  the  said  City  of  Toronto. 

1.  On  the  11th  day  of  November,  18  ,  the  defendant  was, 
and  she  has  ever  since  remained,  and  now  is,  the  [owner  in 
fee  simple  of  the  lands  and  or  lessee  of  certain  leasehold] 
premises  in  the  City  of  Toronto,  in  the  County  of  York,  more 
particularly  described  in  the  claim  or  lien  hereinafter  set 
forth,  (a) 

2.  On  or  about  the  said  11th  day  of  November,  the  plain- 
tifb,  who  are  mechanics,  were  employed  by  the  said  defendant 
to  perform  certain  work  and  to  furnish  certain  materials  for 
the  erection  of  a  brick  hotel  upon  the  said  land  for  the  said 
defendant,  and  there  was  no  agreement  (&)  between  the  said 
defendant  and  the  plaintiffs  that  the  plaintiffii  should  not  be 
entitled  to  a  lien  upon  the  said  lands  and  buildings  for  the 
price  of  the  said  work  and  materials. 

(a)  If  the  lien  has  not  been  registered  before  action,  chis  paragraph 
should  set  forth  the  lands  upon  which  the  lien  is  claimed,  and  should 
be  modified  accordingly. 

(b)  Sathbum  v.  Surgeu,  17  C.  L.  J.  111. 


I 


116 


THE   mechanics'   LIEN  ACT. 


'Appendix.  3.  In  pursuance  of  the  aaid  emplojrment,  the  plaintiffs  did 
do  a  larf(e  amount  of  work  upon  and  did  furnish  large  quan- 
tities of  materials,  which  were  used  in  and  about  the  erection 
of  the  said  urick  hotel  upon  the  said  lands,  to  the  value  of 
$18,000,  and  completed  the  same  on  the  4th  day  of  Septem- 
ber, 18  ,  whereby  the  defendant  became  indebted  to  the 
plaintiffs  for  the  said  work  and  materials  in  the  said  sum  of 

ei8,ooo. 


r   "'^ 


4.  The  sum  of  $15,000  has  been  paid  on  account  of  the  said 
sum  of  $18,000,  leaving  a  balance  of  $8,000  still  due  and 
payable  to  the  plaintiffs. 

5.  By  reason  of  being  so  employed,  and  doing  the  said 
work,  and  furnishing  the  said  materials,  as  aforesaid,  the 
plaintiffs  became  and  are  entitled  to  a  lien  on  the  estate  and 
interest  of  the  defendant  in  the  said  lands  for  the  said  sum 
of  $3,000,  under  the  provisions  of  "  The  Mechanics'  Lien  AcV 

{If  the  lien  has  been  registered  before  action,  proceed  as  follovis :) 

[6.  On  the  21st  day  of  September,  18  ,  the  plaintiflb,  in 
pursuance  of  the  said  Act,  caused  to  be  registered  in  the 
Begistry  Office,  in  and  for  the  City  of  Toronto,  a  claim  of 
lien,  which  claim  is  in  the  words  and  figures  following,  that 
is  to  say  :  (a) 

"J.  E.,  of  the  City  of  Toronto,  in  the  County  of  York, 
builder,  and  W.  B.,  of  the  same  place,  bricklayer,  under 
'  The  Mechanics'  lAen  Act,'  claiin  a  lien  upon  the  estate 
of  M.  A.  T.,  of  the  said  City  of  Toronto,  in  the  under- 

(a)  Where  a  lien  is  registered  before  action,  it  is  necessary  that  the 
action  Should  be  commenced  within  ninety  days  from  the  day  on 
which  the  work  was  completed,  or  materials  or  machinery  far< 
niahed,  or  the  period  of  credit  mentioned  in  the  restored  claim 
exi^red,  (aee  sectton*  23,  24.) 
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mentioned  land,  in  respect  of  the  following  trork  and  mate- 
riala,  that  ii  to  lay  : 

To  amount  of  contract   917,000 

Bill  of  enctrcu.  .       •    '    , 

To  extra  stone  in  foundation 600 

"  Brick  pointing   200 

'  "  Second  flats  of  extra  ^-bricks  in  thickness        300 

tl8,000 
1873. 

Dec.     1.— By  cash 92,000 

"      22.—      •'       1,000 

1874. 

Jan.     5.—      "       5,000 

July    6.—      "        7,000 

$16,000 

Balance $3,000 

which  work  was  done  and  materials  were  furnished  for  the 
said  M.  A.  T.  between  the  1st  day  of  May,  A.D.  18  ,  and 
the  4th  day  of  September,  A.D.  18  ,  the  amount  claimed  as 
due  is  the  sum  of  $3,000  ;  the  following  is  the  description  of 
the  land  to  be  charged  : — All  and  singular  that  certain  parcel 
of  land  l^uwn  as  lot  3,  on  the  west  side  of  John  Street,  as 
shown  on  the  plan  of  J.  8.  Dennis,  P.L.8.,  registered  in  the 
Registry  Office  of  the  said  City  of  Toronto,  and  numbered 
D.  63. 

"  Dated  at  the  Oity  of  Toronto,  in  the  Oounty  of  "fork,  this 
21st  day  of  September,  A.D.  18    . 

"Witness,  i  Signed  J.  E. 

**  Signed  J.  Barnes,  ]  Signed  W.  B. 
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Appendix.    — which  statement  was  verified  by  an  affidavit  of  the  plaintiffs, 
"         sworn  before  a  commissioner  for  taking  affidavits  in  the  said 
County  of  York,  as  required  by  the  said  statute."]  (a) 

[If  the  lien  hcu  not  been  registered  l^'fore  cuition,  proceed  as 
follows,  omitting  the  above  paragraph  6  : 

in  respect  of  the  following  work  and  materials,  that  is  to  say, 
{set  out  particulars  of  daim  in  manner  shovm  above  in  para- 
graph 6,  and  proceed). 

6.  The  work  mentioned  in  the  above  particulars  was  com- 
pleted on  {stating  the  true  date  of  the  completion,  which  should 
be  imthin  thirty  days  from  the  issue  of  the  tvrit :  see  section 
22),  [or,  the  said  machinery  mentioned  in  the  above  par- 
ticulars was  supplied  [or  placed]  upon  the  said  lands  in  the 
first  paragraph  hereof  mentioned  on  (stating  when  the  delivery 
of  the  machinery  was  completed,  which  shmdd  be  a  day  within 
thirty  days  from  the  issuing  of  the  unit), 

6a.  A  certificate  of  lis  pendens  has  been  issued  in  this  action, 

and  duly  registered  in  the  registry  office  for  ,  on  the 

day  of  (naming  a  day  within  thirty  days  from 

the  con'pktion  of  the  work,  or  the  delivery  or  pUicing  of  the 

m,achii  -^  y  in  respect  of  which  the  Ken  is  claimed). "] 

7.  The  lands  referred  to  in  the  first  paragraph  hereof, 
[and  particularly  described  in  the  said  claim  of  lien  herein- 

(a)  A  lien  for  work  must  be  registered  before  or  diirinR  ita  progress, 
or  within  thirty  days  after  its  completion,  and  a  lien  for  materials 
or  machinery  must  be  registered  within  thirty  days  from  the  delivery 
or  placing  thereof,  (see  section  21)  unless  the  action  be  commenced, 
and  a  certificate  of  lit  pendens  be  registered  within  thirty  days  from 
the  completion  of  the  work  or  delivery  of  the  materials  or  machinery, 
in  which  case  regfistration  of  the  claim  before  action  is  unnecessary : 
(see  section  22).  Where  a  statement  of  claim  shows  that  the  regis- 
tered claim  was  not  in  proper  form,  or  not  registered  within  the  time 
limited  by  the  Act,  the  statement  of  claim  is  demurrable  :  Boberts  v. 
McDonald,  15  O.  R.  80. 
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before  set  forth,]  (a)  are  the  lands  occupied  by  and  usually 
«njoyed  with  the  said  hotel.       ^      .  «. 
The  plaintiffit  claim  : — 

1.  That  the  defendant  may  be  ordered  to  pay  to  the 

plaintifib  forthwith  the  said  sum  of  $3,000,  together 
with  the  interest  thereon  and  1  he  costs  of  this  action. 

2.  And  that  in  default  of  such  payment,  all  the  estate 

and  interest  of  the  defendant  in  the  said  lands 
and  buildings,  or  a  competent  part  thereof,  may 
be  sold,  and  the  proceeds  thereof  applied  in  or 
towards  payment  of  the  plaintiffs'  debt  and  the 
costs  of  this  action,  pursuant  to  the  said  "  The 
Mechanics'  Lien  Act." 
8.  That  for  the  purposes  aforesaid  all  proper  directions 

may  be  given  and  accounts  taken. 
4.  Such  further  relief  as  the  nature  of  the  case  may 
require. 
The  plaintiffs  propose  that  this  action  should  be  tried  at 
Toronto. 

Delivered  the        day  of  ,18    ,byX.  Y.  Z.,of  , 

plaintiffs'  solicitor. 


Appendix. 
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12.— STATEMENT  OF  CLAIM  IN  ACTION  TO  ENFORCE 
A  MECHANICS'  LIEN  BY  A  SUB-CONTRACTOR. 

In  the  High  Court  of  Justice, 

Division. 

Writ  issued  Ift    . 

Between  J.  E.,  Plaintiff, 

and 
•  M.  A.  T.  (Owner),  C.  D.  (Contractor),  and  E.  T.  (Sub- 

contractor by  whom  plaintiff  employed) — Defendants. 

1.  On  the  11th  day  of  November,  18    ,  the  defendant.  Form  of  state- 

M.  A.  T.,  was  and  she  has  ever  since  remained  and  now  is  f"*"^*  f'  ^\^ 
[ in  action  oy 

(a)  The  words  in  brackets  should  be  omitted  when  the  lien  has  not  trMtor^ 
beeh  registered  before  action. 
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Appendix,  the  [owner  in  fee  simple  of  the  lands  and,  or  lessee  of  certain 
leasehold]  premises  in  the  Oity  of  Toronto,  in  the  County  of 
York,  (if  the  plaintiff's  lien  has  been  registered,  conclude  as  in 
preceding  form,  if  not,  say)  known  and  described  as  follows, 
that  is  to  say :  {set  out  description  of  land  over  which  lien  i» 
claimed). 

2.  On  or  about  the  said  11th  day  of  November,  the  said  de- 
fendant, M.  A.  T.,  employed  the  defendant,  0.  D.,  to  perforin 
certain  work  and  to  furnish  certain  materials  for  the  erection 
of  a  house  upon  the  said  land  for  the  said  defendant,  M.  A.  T., 
for  the  price  or  sum  of  $10,000. 

3.  The  defendant,  C,  D.,  accepted  the  said  employment, 
and  agreed  with  the  said  M.  A.  T.,  to  perform  the  said  work 
and  to  furnish  the  said  materials,  and  afterwards  employed 
the  defendant,  E.  T. ,  to  do  part  of  the  said  work  and  furnish 
part  of  the  materials  required  for  the  erection  of  the  said 
house,  for  ihe  sum  of  $1,000,  which  employment  the  defen- 
dant, E.  T.,  accepted,  and  he  agreed  with  the  said  C.  D.  to 
do  the  work  and  furnish  the  materials  last  referred  to  for  the 
said  price  or  sum  of  $1,000.  ^ 

4.  On  the  11th  day  of  December,  18  ,  the  defendant,  E.  T., 
employed  the  plaintiff  to  do  part  of  the  work  and  furnish 
part  of  the  materials  for  the  erection  of  the  said  house  which 
he  had  so  agreed  with  the  said  defendant,  C.  D. ,  to  do  and 
furnish  as  aforesaid ,  and  agreed  to  pay  the  plaintiff  therefor 
the  price  or  sum  of  $500 ;  and  there  was  no  agreement  (a) 
between  the  plaintiff  and  the  said  M.  A.  T.,  that  the  plaintiff 
should  not  be  enatled  to  a  lien  for  the  work  done  and 
materials  furnished  by  him,  as  hereinafter  mentioned. 

5.  The  plaintiff  accepted  the  said  employment,  and  in  pur- 
suance thereof  the  plaintiff  did  do  a  large  amount  of  work 
upon,  and  did  furnish  large  quantities  of  material  iu  and 

(a)  Bathbum  v.  Burgess,  17  C.  L.  J.  111. 
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about  the  erection  of,  the  said  house  upon  the  said  lands  to 
the  value  of  $600,  and  completed  the  said  work  and  the 
delivery  of  the  said  materials  on  the  5th  day  of  January, 
18  ,  whereby  the  defendant,  E.  T. ,  became  indebted  to  the 
plaintiffs  for  the  said  work  and  materials  in  the  said  sum 
of  $500. 

6.  The  said  work  was  done,  and  the  said  materials  were 
furnished  by  the  plaintiff  in  accordance  with  the  terms  of  the 
contract  or  agreement  between  the  said  defendants,  M.  A.  T. 
and  C.  D. ,  and  there  is  now  due  a  large  sum  of  money  by  the 
said  M.  A.  T.,  under  her  contract  with  the  said  CD.,  which 
the  plaintiff  claims  equals  or  exceeds  $  .     -     ■  ■ 

7.  The  sum  of  $100  has  been  paid  by  the  said  E.  T.  on 
account  of  the  said  sum  of  $500,  leaving  a  balance  of  $400 
still  due  and  payable  by  him  to  the  plaintiff. 

8.  fiy  reason  of  being  so  employed,  and  doing  the  said 
work  and  furnishing  the  said  materials  as  aforesaid,  the 
plaintiff  became  and  is  entitled  to  a  lien  on  the  estate  and 
interest  of  the  defendant,  M.  A.  T. ,  in  the  said  lands  for  the 
said  sum  of  $400,  under  the  provisions  of  the  said  "  The 
Mechanics'  Lien  Act."  {Where  notice  has  been  given  under  sec- 
tion  11,  see  Form  13,  post). 

If  the  lien  has  not  been  registered  before  action,  proceed  as 
follows : — 

9.  A  certificate  of  lis  pendens  has  been  issued  in  this  action 
and  registered  in  the  Registry  Office  for  on  the 

day  of  {naming  the  day,  which  shoxdd  be  within  thirty 

days  from  the  date  mentioned  in  paragraph  5  as  the  date  of  the 
completion  of  the  work,  etc.). 

9.  [If  the  lien  has  been  registered  before  action  proceed  as  in 
paragraph  6  of  preceding  form.] 
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10.  The  lands  referred  to  in  the  first  paragraph  of  this 
statement  of  claim  {if  so,  and  particularly  described  in  the 
said  claim  or  lien  hereinbefore  set  forth]  are  the  lands 
occupied  by  and  usually  enjoyed  with  the  said  house. 

11.  The  defendants,  0.  D.  and  E.  T. ,  have  also  done  work 
and  furniahed  materials  in  and  about  the  erection  of  the  said 
house  and  are  entitled  to  liens  in  respect  thereof  upon  the 
said  lands  under  the  said  "  The  Mechanica'  Lien  Act." 


SbB 


The  plaintiff  claims  : — 

1.  That  the  defendant,  E.  T.,  may  be  ordered  to  pay 
to  the  plaintiff  forthwith  the  said  sum  of  9^00, 
together  with  interest  and  the  costs  of  this 
action. 


*-<: 


2.  And  that  the  defendant,  M.  A.  T.,  may  also  be 
ordered  to  pay  the  same  or  such  part  thereof  as 
the  plaintiff,  by  virtue  of  his  said  lien  and  charge 
as  aforesaid,  is  entitled  to  receive  from  the  said 
M.  A.  T. 


8.  And  that  in  default  of  such  payment  by  the  said 
M.  A.  T.  and  the  nzid  E.  T.  that  all  the  estate 
and  interest  of  the  defendant,  M.  A.  T.,  in  the 
said  lands  and  buildim^,  or  a  competent  part 
thereof,  may  be  sold,  and  the  proceeds  applied  in 
or  towards  payment  of  the  plaintiff's  debt  and 
the  costs  of  this  action,  pursuant  to  the  said  "  The 
Mechanics'  Lien  AcV 

4  That  for  the  purposes  aforesaid  all  proper  directions 
may  be  given  and  accounts  taken. 

6.  And  that  the  plaintiff  may  have  such  further  relief 
as  the  nature  of  the  case  may  require. 
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The  plaintiff  proposes  that  this  action  should  be  tried  in     Appendix. 
Toronto.  """ 


Delivered  the        day  of 
plaintiff's  solicitor. 


,18    ,byX.  Y.,of 


13.— CLAIM  BY  A  SUB-CONTRACTOR  TO  CHARGE  ON 
MONEYS  IN  THE  HANDS  OF  THE  "  OWNER,"  UNDER 
SECTION  11.  (o) 

On  the  day  of  the  plaintiff  delivered  to  Form  of  claim 

the  defendant  (ovmer)  notice  in  writing  of  his  said  lien,  ac-  money?hi°" 
wording  to  the  provisions  of  section  11  of  The  Mechanics'  Lien  owner's  hands 
Act,  whereby  the  plaintiff  became  and  now  is  entitled  to  a  *-^°"®'^  *•  "• 
•charge  upon  all  moneys  which  on  the  said  day  of 

{date  of  giving  noUce)  were  then  due  and  payable,  or  which 
have  since  become  due  and  payable,  by  the  defendant  (ovmer) 
to  the  defendant  (contractor). 

The  plaintiff  claims  to  have  it  declared  that  he  is  entitled 
to  a  charge  pro  rata  with  all  other  lien-holders  who 
shall  have  given  notice  of  their  liens  under  section  11 
of  The  Mechanics'  Lien  Act  upon  all  moneys  on  the 
day  of  (date  of  notice)  due  and  pay- 

able, or  which  have  since  that  day  become  due  and 
payable,  by  the  defendant  (owner)  to  the  defendant 
(contractor). 

That  the  amount  for  which  the  plaintiff  is  so  entitled  to 
a  charge  may  be  ascertained  under  the  order  and 
direction  of  the  Court,  and  that  the  defendant  (ovmer) 
may  be  ordered  to  pay  the  same  to  the  plaintiff. 

(a)  This  and  the  three  following  forma  are  not  intended  as  com- 
plete forms,  but  merely  a'i  additional  clauses  to  a  statement  of  claim 
claiming  a  lien.  Where  the  plaintiff's  sole  claim  is  the  relief  referred 
to  in  these  four  forms  the  preliminary  part  of  the  claim  can  be 
readily  adapted  from  the  preceding  forms. 


I' 

3 


I 


124 


THE  MECHANICS    LIEN  ACT. 


Appendix. 


Form  of  claim 
of  charge  on 
10  %  of  price 
in  respect  of 
wages  lien. 


14. -CLAIM    OF    CHARGE    ON    TEN    PER   CENT.    OF 
PRICE  IN  RESPECT  OF  THIRTY  DAYS'  WAGES,  (a)    - 

The  plaintiflf  'a  al;       .  u   led  to  a  charge  upon  ten  ptr  centum 
of  the  price  to  be  '  -   the  defendant  (oumer)  to  the  de- 

fendant  {naming  contractor  under  whom  plaintiff  claims)  for 
wages  for  thirty  Cr.ji.  {or  ant  less  period)  in  priority  to  all 
other  liens,  and  in  prion  .y  to  ^.uy  olsims  by  the  defendant 
(owner)  against  the  defendant  (cvntructor)  for,  or  in  conse- 
quence of,  the  failure  of  the  latter  to  complete  his  contract 
with  the  defendant  {oumer). 


15.— CLAIM  BY  LIEN-HOLDER  FOR  WAGES,  TO  LIEN 
ON  PROPERTY  OF  MARRIED  WOMAN,  (h) 


Form  of  claim 
to  charffe  on 
married 
woman's  es- 


Under  the  provisions  of  the  said  The  Mechanics'  Lien  A  ct  the 
plaintiff,  by  virtue  of  being  employed  as  aforesaid  by  the 
defendant  {husband)  is  entitled  to  a  lien  upon  the  estate  and 
S*?lr!j5K*  interest  of  the  defendant  {wife)  in  the  said  lands  for  9  , 

being  thirty  days'  {or  less  period)  wages  due  to  him  under  his 
said  contract  with  the  said  defendant  (husband). 


16.— CLAIM  AGAINST  PRIOR  MORTGAGEE,  (c) 

Form  of  claim      That  prior  to  the  commencement  of  the  said  work  [or  the 

**'''""f' P'"'^''    delivery  of  the  materials  or  machinery  aforesaid]  by  indenture 

bearing  date  the  day  of  the  defendant 

(oivner,  or  other  mortgagor)  did  grant  and  mortgage  the  lands 

and  premises  aforesaid  unto  the  defendant  {mortgagee)   to 

(a)  See  lection  9,  8.8.  3 ;  and  see  note  a  to  Form  13. 
(6)  See  section  6,  8.s.  2.    Where  this  lien  or  ohaurge  is  claimed  it  is 
necessary  to  show  that  the  lien  has  been  duly  registered  as  required 
.  ,  by  section  20 :  and  see  note  a  to  Form  13. 

(c)  See  note  a  to  Form  13. 
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secure  the  payment  of  the  sum  of  $  ,  and  interest  at 

the  rate  and  at  the  days  and  times  therein  mentioned. 

By  reason  of  the  construction,  alteration  or  repair  of  the 
building  [or  the  erection  or  placing  of  the  materials  or  ma- 
chinery] upon  the  lands  aforesaid  the  selling  value  of  the  said 
lands  has  been  increased  by  the  sum  of  $  ,  and  under  the 

provisions  of  The  MeclMnics'  Lien  Act  the  plaintiff  and  other 
lien-holder  J  of  the  same  class  are  entitled  to  a  lien  upon  the 
said  lands  for  the  amount  due  to  them  to  the  extent  by 
which  the  selling  value  thereof  has  been  so  increased. 

The  Plaintiff  claims  :  '       .■ 

1.  That  the  amount  by  which  the  selling  value  of  the 

said  lands  has  been  increased  by  the  work  done 
and  materials  furnished  by  the  plaintiff  and  other 
lien-holders  (if  any)  of  the  same  class  entitled  to 
:  the  benefit  of  this  action  may  be  ascertained  under 
the    order    and    direction    of   this    Honourable 

"'•■•;   Court.      ;■..■!.  .   ••'     ■'■■<■  • 

2.  That  the  defendant  (jnortgoigee)  may  be  ordered  to 

pay  into  Court,  to  the  credit  of  this  action,  the 
amount  which  shall  be  found  due  to  the  plaintiff 
and  other  lien-holders  of  the  same  class  entitled 

'  to  the  benefit  of  this  action  in  respect  of  their 
liens,  or  so  much  thereof  as  shall  not  exceed  the 
amount  by  which  the  selling  value  of  the  said 
lands  has  been  increased  by  the  construction  [al- 
teration or  repair]  of  the  building  [or  the  erection 
or  placing  of  the  materials  or  machinery]  upon  the 
said  lands  as  aforesaid,  and  that  the  same  when 

;  paid  into  Court  may  be  paid  oat  to  the  plaintiff 
and  such  other  lien-holders  of  the  same  class  as 
are  entitled  to  share  therein,  subject  to  the  pay- 
ment of  the  plaintiffs  costs. 
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3.  That  in  default  of  the  defendant  (mortgagee)  making 
Buoh  payment,  the  said  land  may  be  sold  freed 
from  the  said  mortgage,  and  that  the  increased 
price  which  may  bo  realized  from  such  sale  may  be 
ascertained,  and  that  the  same  may  be  ordered  to 
be  applied  in  payment  of  the  liens  of  the  plaintiff 
and  other  lien-holders  of  the  same  class  entitled 
to  the  benefit  of  this  action,  subject  to  the  pay- 
ment of  the  plaintiff's  costs. 


Form  of  inter- 
locutory 
injunction 
restraining 
removal  of 
buildings,  etc. 


17.— FORM  OF  INTERLOCUTORY  EX  PASTE  INJUNC- 
TION RESTRAINING  THE  REMOVAL  OF  BUILDINGS 
OR  MACHINERY,  Em,  UNDER  SECTION  15. 

{Formal  paii  of  order  as  usual.) 

And  the  plaintiff  [in  person  or  by  his  counsel]  undertaking 
to  abide  by  any  order  this  Court  may  make  as  to  damages  in 
case  this  Court  shall  hereafter  be  of  opinion  that  the  defend- 
ant [or  defendants,  or  any  or  either  of  them]  shall  have  sus- 
tained any  by  reason  of  this  order  which  the  plaintiff  ought 
to  pay. 

This  Court  doth  order  that  the  defendant,  his  [or  the  de- 
fendants, their]  servants,  workmen  and  agents  be  and  they 
are  hereby  restrained  until  *the  day  of  next, 

and  until  any  motion  which  may  on  that  day  be  made  to 
continue  this  injunction  shall  have  been  disposed  of,*  from 
moving  from  the  premises  known  as  and  being  {describe  Umds 
subject  to  lien)  any  of  the  buildings,  erections,  material  or 
machinery  now  standing,  lying  or  being  thereon,  (a) 

(a)  Where  the  injunction  is  subsequently  continued  to  the  trial 
the  order  may  be  in  a  similar  form  to  the  above,  substituting  for  the 
words  between  the  *  *  the  words  "  the  trial  or  other  final  disposition 
of  this  action." 


^^ 
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18— FORM  OF  INJUNCTION  RESTRAINING  REMOVAL 
OF  BUILDINGS  OR  MACHINERY,  Etc.  (a) 

(F<yrmal  parts  of  order,  or  judgment,  as  usual.) 


Appendix. 


The  Court  doth  order  and  adjud(re  that  the  defendant,  bis  Form  of 
[or  defendants,  their]  servants,  workmen  and  agents,  be,  and  ™jn^*°" 
they  are  hereby,  restrained  from  removing  from  off  the  prem-  trial,  restrain- 
ises  known  as  and  being  {describe  lands  subject  to  lien)  any  of  If^iju™**^   J^ 
the  buildings,  erections,  material  or  machinery  now  standing, 
lying  or  being  thereon  until  the  liens  of  the  plaintiff  and 
other  lien-holders  of  the  same  class  entitled  to  the  benefit  of 
this  action  upon  the  said  lands  shall  have  been  satisfied. 


10.— FORM  OF  ORDER  VACATING  LIEN. 

,1  (Title,  style  of  cause  or  matter.) 

Upon  the  application  of  {ovmer)  in  presence  of  the  solicitor  Form  of  order 
for  (lien-holder),  and  upon  hearing  read  (affidavits  and  other  vacating  lien. 
papers  upon  which  application  founded)  it  is  ordered  that  the 
claim  of  {name  of  lien-holder)  to  a  lien  upon  the  estate  or 
interest  of  {name  of  owner)  in  the  following  lands,  viz.  :  {de- 
scription of  lands  as  in  registered  claim),  in  respect  of  the  fol* 
loT.-ing  work  [or  materials],  that  is  to  say,  (describe  it  as  in  the 
registered  claim)  done  [or  furnished]  for  (name  of  person  for 
whom  work  done  or  nuiteriaU  furnished  as  in  registered  daim) 
on  or  before  the  day  of  ,  and  in  respect  of 

which  the  sum  of  $  was  claimed  by  the  said  {lien- 

holder  as  due  [or  to  become  due]  and  which  said  claim  was 
registered  in  the  Registry  Office  of  on  the 

day  of  at  o'clock  as  No.  ,  be  and  the 

same  is  hereby  vacated  and  discharged. 

(a)  This  form  is  only  suitable  to  be  inserted  in  a  judgment.    For 
form  of  an  interlocutory  injunction  granted  pending  the  action  see         " . 
Form  No.  17. 
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Appendix.     20.— SUMMONS  TO  ENFORCE  MECHANICS'  LIEN  IN 
COUNTY  OR  DIVISION  COURT. 

In  the  [County  or  Division  Court]  of  the  County  of  . 

In  the  matter  of  The  Mechanics'  Lien  Act,  and  in  the  matter 
of  the  meohanios'  lien  of  A.  B.  upon  the  (give  ^rt  ^de- 
scription of  land  sufficient  for  registration). 


Form  of  aum- 
mens  to  en- 
force lien  in 
C.  C.  or  D.  C. 


1^ 


Upon  the  application  of  A.  B. ,  of  (residence  and  description), 
and  upon  reading  the  affidavits  and  papers  filed,  let  C.  D. , 
of  (naming  owner,  or  owners,  and  other  persons  inter- 

ested in  the  land  whose  interest  is  sought  to  be  sold  fxrr  the  satis- 
faction of  the  applicant's  lien)  attend  before  me  at  my  chambers 
at  ,  on  ,  the  day  of  next, 

at  o'clock  in  the  noon,  or  so  soon  thereafter 

as  the  motion  can  be  heard,  to  show  cause  vrhy  they  should 
not  pay  the  said  A.  B.  the  sum  of  8  ,  being  the 

amount  of  his  said  mechanics'  lien  upon  the  above  mentioned 
lands  within  such  time  as  I  may  appoint,  and  why,  in 
default  of  such  payment  being  made,  the  said  lands  [or  the 
interest  of  the  said  C.  D.  in  the  said  lands]  should  not  be 
Bold  for  the  satisfaction  of  the  lien  of  the  said  A.  B.,  and 
why  all  necessary  inquiries  should  not  be  made,  accounts 
taken,  and  proceedings  had  before  me  as  may  seem  just  and 
necessary  for  the  purpose  of  enforcing  the  lien  of  the  said 
applicant ;  and  let  (naming  other  persons  having  claims)  attend 
and  prove  their  claims  before  me  at  the  time  and  place  afore- 
said ;  and  in  default  of  their  so  doing  their  claims  will  be 
barred. 


Iforin  of  order 


21.— ORDER  FOR  PAYMENT  OF  LIEN,  AND  IN  DE- 
FAULT FOR  SALE,  UPON  SUMMARY  APPLICATION 
IN  A  COUNTY  OR  DIVISION  COURT. 

(Heading  as  in  last  form). 

Upon  the  application  of  the  above  named  A.  B. ,  in  presence 


for  aale  upon    of  C.  D.,  E.  F.,  G.  H.,  I.  J.  [or  no  one  appearing  for  I.  J., 
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although  duly  notified],  and  upon 
granted  in  this  matter  and  the 
filed. 


reading    the  summons 
affidavits    and    papers 


A  ppendix. 

snuitnary 
application  in 
C.  C.  or  D.  C. 


And  having  taken  an  account  of  the  amount  due  to  the  said 
A.  B.,  E.  F.,  Q.  H.,  in  respect  of  their  mechanics'  liens  upon 
the  lands  and  premises  [or  upon  the  interest  of  the  said  C.  D. 
and  othersy  if  any,  in  the  lands  and  premises]  above  mentioned 
I  do  find  that  there  is  due  to  A.  6.  $  ,  and  $ 

for  his  costs,  and  to  E.  F.  $  ,   and  $  for 

his  costs,  and  to  O.  H.  $  ,  and  f$  for  his  costs  ; 

and  I  do  order  that  upon  the  said  G.  D.  (and  otlt^rs,  if  any, 
whose  interests  in  the  land  are  liable  to  be  sold)  paying  the  said 
sums  so  found  due  to  the  said  [or  into  Oourt  in  this  matter 
to  the  credit  of  the  saidj  A.  B.,  E.  F.,  G.  H.,  respectively, 
on  or  before  the  day  of  (one  calendar 

month  from  date  of  order)  (a)  that  the  said  liens  of  the  said 
A.  B.,  E.  F.  and  G.  H.  be  discharged.  But  in  default  of 
such  payment  being  made  as  aforesaid,  I  do  order  that  the 
interest  of  0.  D.  (and  others  if  any)  in  the  above  mentioned 
lands  be  sold  under  my  direction,  and  that  the  purchase 
money  be  paid  into  Court  to  the  credit  of  this  matter  and  be 
applied  and  paid  out  in  or  towards  satisfaction  of  the  said 
claims  of  the  said  A.  B.,  E.  F.  and  G.  H.,  with  subsequent 
interest  and  subsequent  costs,  to  be  ascertained  by  the  Clerk 
of  this  Court,  and  that  the  residue  of  the  said  purchase 
money  (if  any)  be  paid  to  the  said  {naming  the  person  or  per- 
sons entitled).  [And  I.  J.  not  having  appeared  befo/e  me,  or 
proved  any  subsisting  lien  or  charge  upon  the  said  land,  I  do 
find  and  declare  that  he  is  not  entitled  to  any  lien  upon  the 
said  land.] 


1 


M': 


m 


(a)  A  further  order  should  he  made  after  the  lapse  of  the  month, 
either  absolutely  discharging  the  lien,  if  pajrment  shall  have  been 
made,  or  directing  the  sale,  if  payment  shall  not  have  been  made; 
see  The  Divition  Court  Act,  a.  304. 
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22.— FORM  OF  JUDGMENT  IN  ACTION  BY  CON- 
TRACTOU. 

In  the  High  Court  ov  Justice, 

Division.  ' 


(Name  of  Judge.) 


Wednesday,  the        day  of  18    . 


Between  G.  P.,  PlaintiflF,  , 

and 
The  W.  H.  Company  {Limited),  Defendants. 

Form  of  judg-      This  action  coming  on  to  be  heard  this  day,  on  motion  for 
mentinacUon  j„(jgQ|QQ^^  in  the  presence  of  counsel  for  the  plaintiff  and 
'  defendants,  [or  no  one  appearing  for  the  defendants,  although 
duly  notified  as  by  admission  of  service  appears,]  upon  open- 
ing of  the  matter,  and  upon  hearing  read  the  pleadings,  and 
upon  hearing  what  was  alleged  by  counsel  aforesaid, 

1.  This  Court  doth  declare  that  the  plaintiff  and  all  other 
lien-holders  (if  any)  of  the  same  class,  who  shall  have  filed  or 

<  '  registered  their  claims  within  30  days  from  the  commence- 
ment of  this  action,  have  a  lien  npon  the  estate  and  interest 
of  the  defendants  in  the  lands  and  premises  in  the  pleadings 
mentioned  under  "  Ths  Mechani.cs'  Lien  Act,"  for  so  much  of 
the  value  of  the  materials  provided,  and  work  done,  and 
machinery  placed  by  them  uspectively  upon  such  lands 
and  premises  as  remains  justly  due  from  the  defendants  to 
the  said  plaintiff',  and  such  other  lien-holders,  if  any,  of  the 
same  class,  and  doth  order  and  adjudge  the  same  accordingly. 

2.  And  this  Court  doth  further  order  and  adjudge  that  it 
be  referred  to  the  Master  of  the  Supreme  Court  of  Judicature 
at  ,  to  inquire  and  sti.  "^o  whether  any  person  or  persons, 
And  who  other  than  the  plaintiff,  except  prior  mortgagees  (if 
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any),  has  or  have  any  lien,  charge  or  incumbrance  upon  the 
estate  and  interost  of  the  defendants  in  the  said  lands  and 
premises,  and  in  case  the  said  Master  shall  find  that  any 
person  or  persons  other  than  the  said  plaintiff  (except  prior 
mortgagees,  if  any)  has  or  have  any  such  lien,  charge  or 
incumbrance,  then  he  is  to  cause  such  person  or  persons  to 
be  made  party  defendants  to  this  action  in  his  office,  (a)  and 
is  to  proceed  to  take  an  account  of  the  amount  due  to  the 
said  plaintiff,  and  such  other  incumbrancer  or  incumbrancers 
^if  any)  for  principal  and  interest,  and  to  tax  to  them  their 
costs  of  this  action,  including  the  costs  (if  any)  of  the  plaintiff, 
and  of  any  other  lien-holders  of  the  same  class  roKistering 
their  liens  (6)  and  settle  their  priorities. 

3.  And  upon  the  defendants,  (i.e.  the  mmiers,)  paying  the 
amounts  which  the  said  Master  shall  find  to  be  due  and  pay- 
able by  them  to  the  plaintiff,  and  such  other  incumbrancer 
or  incumbrancers,  if  any,  (at  such  time  and  in  such  manner 


Appendix. 


(a)  This  form  of  judgment  has  been  heretofore  in  use,  but  for  the 
reKonno  sriven,  ante,  p.  92,  it  would  seem  that  all  incumbrancers, 
other  than  lien-holders  of  the  same  class  as  the  plaintiff  himself, 
should  be  made  original  defendants  in  the  action.  Assuming  the 
action  to  be  so  constituted,  then  this  paragraph  should  be  framed  as 
follows:— 2.  "And  this  Court  doth  further  order  and  adjudge  that  it 
bo  referred  to  the  Master  of  the  Supreme  Court  of  Judicature,  at  , 
to  inquire  and  state  whether  there  is,  or  are,  any  other  person  or 
persons,  lien-holders  of  the  same  class  as  the  plaintiff,  and  entitled 
to  the  benefit  of  this  judgment,  and  in  case  he  shall  find  there  is,  or 
are,  any  such  person  or  persons,  he  is  to  cause  such  person  or  persons 
to  be  made  party  defendants  in  this  action,  in  his  office,  and  is  to 
proceed  to  take  an  account  of  the  air  ■,';:*>^  due  to  the  plaintiff,  and 
such  other  lien-holders,  if  any,  of  the  same  class,  [and  also  to  the 
defendants  entitled  to  incumbrances  upon  the  said  lands,  as  in  the 
pleadings  mentioned]  for  principal  and  interest,  and  tax  to  them 
their  costs  of  this  action,  including  the  costs,  if  any,  of  the  plaintiff, 
and  of  other  lien-holders  of  the  same  class  registering  their  liens, 
and  settle  their  priorities." 

(6)  See  section  30,  8.s.  5.     * 
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Appendix,  as  the  said  Master  shall  appoint),  within  one  month  (a)  after 
the  said  Master  shall  have  made  his  report ;  this  Court  doth 
order  and  adjudge  that  the  said  plaintiff,  and  such  other 
incumbrancer  or  incumbrancers  (if  any)  do  release  and  dis- 
charge their  said  liens,  or  convey  and  assign  the  said  premises 
free  and  clear  of  all  incumbrances  done  by  them,  and  deliver 
up  all  deeds  and  documents  in  their  respective  possession  or 
power  relating  thereto  upon  oath  to  the  said  defendants,  or 
to  whom  they  shall  appoint,  or  enter  up  satisfaction  upon  the 
rolls  of  their  judgments,  as  the  case  may  require. 

4.  But  in  default  of  the  said  defendants  making  such  pay- 
ments by  the  time  aforesaid,  this  Court  doth  order  and 
adjudge  that  the  estate  and  interest  of  the  said  defendants 
in  the  said  premises  be  sold,  with  the  approbation  of  the  said 
Master,  f^nd  the  purchasers  are  to  pay  their  purchase  money 
into  Court  to  the  credit  of  this  action,  and  all  proper  parties 
are  to  join  in  the  conveyances  as  the  said  Master  shall 
direct. 

*  5.  And  this  Court  doth  further  order  and  adjudge  that  the 

purchase  money,  when  so  paid  in,  shall  be  applied  first  in 
,  payment  to  the  said  plaintiff  of  his  costs  of  this  action ; 

second,  in  payment  to  the  plaintiff  and  such  other  incum- 
brancer or  incumbrancers  (if  any)  of  the  amount  the  said 
Master  shall  find  due  and  payable  to  them  by  the  said  defen- 
dants {owners)  for  principal  money  and  interest  and  costs 
(other  than  the  costs  of  the  plaintiff,  as  aforesaid),  according 
.  to  their  priorities,  and  the  residue  of  the  purchase  money,  if 

any,  is  to  be  paid  to  the  said  defendants  (owners). 


6.  But  in  the  event  of  such  purchase  money  being  insuf- 
ficient to  pay  the  claim  of  the  plaintiff,  this  Court  doth  order 
and  adjudge  that  the  defendants  do  pay  to  the  plaintiff  the 


(a)  See  aectifm  30,  a.s.  H,  note  c,  ante,  p.  93, 


THE   MECHANICS     LIEN   ACT. 


133 


amount  remaining  due  to  him  forthwith  after  service  upon 
him  of  this  judgment  and  the  Master's  certificate  of  such 
deficiency,  (a) 


Appendix. 


23.— FORM.  OF  JUDGMENT  IN  ACTION  BY  SUB-CON- 
TRACTOR. (6) 

(Formal  part»  as  ante,  No.  22.) 

1.  This  Court  doth  declare  that  the  plaintiffs  and  all  other  Form  of  judg* 

lien-holders  (if  any)  of  the  same  class  entitled  tc  the  benefit  ment  inaction 

"^ '  by  8ub-con- 

of  this  judgment  are  entitled  to  a  lien  and  charge  upon  the  tractor. 

estate  and  interest  of  the  defendant  (the  owner)  in  the  lands 
and  premises  in  the  plaintiffs'  statement  of  claim  mentioned,  , 

and  upon  the  buildings  and  erections  upon  the  same,  by 
virtue  of  "  The  Mechanics'  Lien  Act"  for  so  much  of  the  price 
of  the  work  done  upon,  or  materials  furnished,  or  provided, 
by  the  plaintiffs,  and  such  other  lien-holders  of  the  same 
class  (if  any)  entitled  to  the  benefit  of  this  judgment  in  and 
about  the  buildings  as  aforesaid  erected  upon  the  said  lands  as 
remains  justly  due  to  the  said  plaintiffs,  and  such  other  lien- 
holders  (if  any)  of  the  same  class,  entitled  to  the  benefit  of 
this  judgment,  to  the  extent  of  the  whole  or  such  part  of  the 
amount,  if  anything,  due  by  the  defendant  {the  owner)  to  the 
defendant  {the  cc^tractor)  upon  his  contract  in  said  pleadings 
mentioned,  as  the  plaintiff,  and  such  other  lien-holders  (if 
any)  of  the  same  class,  entitled  to  the  benefit  of  this  judgment, 
may  be  found  entitled  to,  which  amount  is  to  be  ascertained 
as  hereinafter  directed,  and  doth  order  and  adjudge  the  same 
accordingly. 

(a)  Where  other  claimn  in  respect  of  mechanics'  liena  are  proved, 
the  lien-hul<ler!4  are  entitled  to  have  execution  a);ainst  their  primary 
debtor,  (section  30,  s.a.  C)  but  a  special  application  to  the  Court  on 
petition  or  motion  seems  necessary  to  obtain  this  relief. 

(6)  See  Hovenden  v.  Ellison,  24  Gr.  448. 


* 
* 


134 


THE    MECHANICS     LIEN    ACT. 


Appendix.  2.  And  this  Court  doth  further  order  and  adjudge  that  it 
be  referred  to  the  Master  of  the  Supreme  Court  of  Judicature, 
at  ,  to  take  the  following  accounts : — 1st.  An  account 

of  the  amount  due  from  tu3  said  defendant  {the  owner)  to 
the  defendant  (the  contractor)  in  the  pleadings  mentioned, 
in  respect  of  all  work  done  upon,  and  materials  provided  for 
the  erection  of  the  buildings  upon  the  lands  in  the  pleadings 
mentioned  ;  and  in  the  event  of  the  said  Master  finding  that 
there  is  any  sum  still  due  by  the  said  defendant  (the  owner) 
to  the  said  defendant  (the  contractor),  [or  that  there  was  any 
sum  remaining  due  from  the  said  defendant  {the  mvn>er)  to 
the  said  defendant  (the  contra4itor)  after  receiving  notice  in 
writing  of  the  plaintiffs'  said  lien,]  then  the  said  Master  is  to 
take  the  following  further  account.  2nd.  An  account  of  the 
amount  due  from  the  said  defendant  (the  contractor)  to  the 
plaintiffs  and  all  other  lien-holders  (if  any)  of  the  same  class, 

«  entitled  to  the  benefit  of  this  judgment,  in  respect  of  all  work 

done  and  materials  provided  by  the  plaintiffs,  and  such  other 
lien-holders  (if  any)  entitled  to  the  benefit  of  this  judgment, 
for  the  said  building. 

3.  And  in  the  like  event  this  Court  doth  further  order  and 
adjudge  that  the  said  Master  do  inquire  and  state  whether 
any  person  or  persons,  and  who  other  than  the  said  plaintifiis, 
(other  than  prior  mortgagees)  has  or  have  any  lien,  charge, 
or  incumbrance  upon  the  said  lands  and  erections  thereon, 
under  "  The  Mechanics^  Lien  Act"  or  otherwise  ;  and  in  case 
the  said  Master  shall  find  that  any  such  person  or  persons, 
has  or  have  any  such  lien,  charge,  or  incumbrance,'  he  is  to 
cause  them  to  be  made  parties  to  this  action  and  served  with 
process  according  to  the  practice  of  this  Court,  (a)  and  is  to 
proceed  to  take  an  account  of  what  was  due  to  the  said  plain- 


(a)  This  form  of  judgement  has  been  heretofore  in  use,  but  for  the 
reasons  given,  aiUe,  p.  92,  it  would  seem  that  all  incumbrancers, 
other  than  lien-holders,  of  the  same  class  as  the  plaintiff,  should  be 
made  oritjinal  defendants  in  the  action,  (see  preceding  form,  note  a). 
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tififo,  upon  and  in  respect  of  their  said  lien  and  to  such  other 
incumbrancers  (if  any)  and  to  settle  their  priorities. 

4.  And  this  Court  doth  reserve  further  directions  and  the 
question  of  costs  until  after  the  said  Master  shall  have  made 
his  report. 


Appendix. 


24.— FORM  OF  JUDGMENT  ON  FURTHER  DIRECTIONS 
IN  ACTION  BY  SUB-CONTRACTOR. 

{Fyrmal  parts  as  in  Form  No.  22) 

1.  This  Court  doth  order  and  adjudge  that  the  defendants,  Form  of 
A.  B.  and  C.  D.,  V'mvners"),  do  forthwith  pay  into  Court,  to  in**SSher 
the  credit  of  this  action,  the  sum  of  $396.40  less  their  costs  of  directions  in 
this  action,  which  have  been  taxed  and  certified  at  the  sum  Mntekctor 
of  $84.80.  (a) 

2.  And  this  Court  doth  further  order  and  adjudge  that  the 
said  moneys  so  to  be  paid  into  Court,  be  applied  and  paid 
out  as  follows  : — 1.  In  payment  to  the  plaintiff  of  his  costs  of 
this  action,  which  costs  have  been  taxed  and  certified  at  the 
sum  of  $  .2.  To  the  defendants,  J.  B.  and  O.  F. , 
{lien-holders) ,  their  costs  of  this  action,  which  costs  have  been 
taxed  and  certified  at  the  sum  of  $  . 

3.  And  this  Court  doth  further  order  and  adjudge  that  out 
of  the  balance  remaining  in  Court  to  the  credit  of  this  action, 
after  the  payments  aforesaid,  the  sum  of  $  be  paid  out 
to  the  said  plaintiff,  the  sum  of  $  to  the  said  defend- 
ants, J.  B.  and  G.  F. ,  and  the  sum  of  $  to  the  said 
defendants,  J.  P.  &  S.  S. 

(a)  To  this  form  might  properly  be  added'a  direction  for  sale  in  the 
event  of  the  defendants  making  default  in  payment  as  provided  by 
paragraph  1 ;  and  for  the  application  of  the  proceeds  in  payment  of 
the  claims  of  the  parties  entitled,  with  subsequent  interest  and  sub-  , 

iMquent  costs. 
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Appendix.  4.  And  this  Court  doth  further  order  and  adjudge  that  the 
'~~'  lands  and  premises,  and  the  erections  thereon,  of  the  said 
defendants,  A.  B.  and  C.  D.,  (ovmers),  in  the  pleadings  in 
this  action  mentioned,  be,  and  they  are,  hereby  declared  to 
be  freed  and  clear  of  all  liens,  charges  and  incumbrances 
created  by  the  registration  of  the  liens  registered  by  the 
several  parties  to  this  action. 

5.  And  this  Oourt  doth  further  order  and  adjudge  that  the 
said  defendants,  W.  C.  and  R.  C,  {contractors  by  whom  the 
plaintiff^'  employed,),  do  forthwith  pay  to  the  plaintiff  the  sum 
of  $592.20,  with  interest  thereon  from  the  6th  day  of  March 
inst.,  and  to  the  defendants,  J.  B.  and  G.  F.,  the  sum  of 
$313.86,  with  interest  thereon  from  the  6th  day  of  March 
inst.,  and  to  the  defendants,  J.  P.  and  S.  S.,  the  sum  of 
$16.53,  with  interest  thereon  from  the  said  6th  day  of  March 
inst. ,  the  said  last  mentioned  sums  being  the  balances  remain- 
ing due  to  the  said  parties  respectively  in  respect  of  their 
mechanics'  liens  after  deducting  the  amounts  hereinbefore 
directed  to  be  paid  to  them,  (a)  , 


Form  of  judg- 
ment where 
relief  claimed 
against  prior 
mortgagee 
under  a.  5. 


26.— FORM  OF  JUDGMENT  WHERE  RELIEF  GRAIITED 
AGAINST  A  MORTGAGEE  UNDER  SECTION  5.  (6) 

(Formal  parts  (IS  in  No.  22.) 

1.  This  Court  doth  declare  that  the  pLiintiffs  and  other 
lien-holders  of  the  same  class  (if  any)  entitled  to  the  benefit 
of  this  judgment,  have  a  lien  upon  the  lands  and  premises  in 
the  statement  of  claim  mentioned  under  "  The  Mechanics' 
Lien  Act,"  for  so  much  of  thu  price  of  the  work  done  and 


(a)  The  order  for  payment  of  the  deficiency  is  made  against  the 
primary  debtor  of  the  lien-holders. 

(6)  See  Cowan  v.  Toole,  D.  B.  37,  fo.  5 ;  Downer  v.  Mix,  D.  B.  31,  (o. 
392  ;  Hall  v.  Pih,  2nd  June,  1886. 
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materials  furnished  and  expended  by  them  in  the  construc- 
tion and  erection  [or  repairs]  of  the  buildings  upon  the  said 
lands  in  the  said  statement  of  claim  mentioned,  as  remains 
justly  due  from  the  defendant  {the  ovmer)  to  the  said  plain- 
tiflb,  and  such  other  lien-holders  (if  any),  and  doth  order  and 
adjudge  the  same  accordingly. 


Appendix. 


2.  And  this  Court  doth  further  order  and  adjudge  that  it 
be  referred  to  the  Master  of  the  Supreme  Court  of  Judica- 
ture at  ,  to  inquire  and  state  whether  any  person 
or  persons,  and  who  other  than  the  said  plaintiffs,  (except 
prior 'mortgi^ees,  if  any,)  has  or  have  any  valid  lien,  charge, 
or  incumbrance  upon  the  said  land  and  premises,  and  in  case 
he  shall  find  that  any  such  person  or  persons  has  or  have  any 
such  lien,  charge,  or  incumbrance,  then  he  is  to  cause  such 
person  or  persons  to  be  served  with  process  according  to  the 
practice  of  this  Court,  and  it  is  to  take  an  account  of  the 
amount  due  the  said  plaintiffs,  and  such  other  incumbrancer 
or  incumbrancers  (if  any)  for  principal  and  interest,  and  to 
tax  to  them  their  costs  of  this  action,  including  the  costs,  if 
any,  of  plaintiff  and  such  other  lien-holders  of  the  same  class, 
of  registering  their  liens,  and  settle  their  priorities. 


8.  And  upon  the  said  defendant,  (the  otvner)  paying  the 
amounts  which  the  said  Master  shall  find  to  be  due  to  said 
plaintiffs  and  such  other  incumbrancer  or  incumbrancers  as 
aforesaid  (if  any)  within  one  month  after  said  Master  shall 
have  made  his  report  at  such  time  and  in  such  manner  as  the 
said  Master  shall  direct  ;  this  Court  doth  order  and  adjudge 
that  the  said  plaintiffs  and  such  other  incumbrancer  or  in- 
cumbrancers (if  any)  do  release  and  discharge  their  said  liens, 
or  convey  and  assign  the  said  lands,  as  the  case  may  be,  to 
said  defendant  (the  owner)  or  to  whom  he  may  appoint. 


4.  And  this  Court  doth  order  and  adjudge  that  the  defend- 
ant (primary  debtor)  do  forthwith,  after  the  making  of  the 
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Appendix.     Master's  report,  pay  to  the  plaintiff  what  shall  be  found  due 
to  him  for  principal,  interest,  and  costs,  (a)      ,    ,  ■ 

5.  And  in  the  event  of  said  defendant  (the  ovmer)  paying 
off  said  plaintiff  and  such  other  incumbrancers  (if  any),  this 
Court  doth  order  and  adjudge  that  said  defendant  (the  owner) 
do  pay  to  said  defendant  {the  mortgagee)  his  costs  of  this  action 
forthwith  after  taxation  thereof.  , 

6.  But  in  default  of  the  said  defendant  (owner)  making 
such  payments,  by  the  time  and  in  the  manner  aforesaid, 
this  Court  doth  order  and  adjudge  that  the  said  lands  and 
premises,  and  the  other  land  comprised  in  the  mortgage  of 
defendant  (mortgagee),  be  sold,  (&)  with  the  approbation  of  said 
Master,  and  the  purchasers  are  to  pay  their  purchase  money 
into  Court  to  the  credit  of  this  action,  and  all  proper  parties 
are  to  join  in  the  conveyances  to  the  purchasers  as  the  said 
Master  shall  direct ;  and  in  the  event  of  the  proceeds  being 
sufficient  to  satisfy  the  amount  found  due  said  defendant 
(the  mortgagee)  upon  his  mortgage  and  his  costs  of  action  to 
be  ascertained  and  taxed  by  said  Master,  and  also  the  amounts 
found  due  to  the  said  plaintiffs  and  such  other  lien-holders 
of  the  same  class,  and  their  costs,  then  the  said  proceeds  are 
to  be  so  applied  and  paid  out  of  Court  accordingly. 

7.  But  in  the  event  of  the  said  proceeds  not  being  sufficient 
to  satisfy  the  claims  referred  to  in  the  last  preceding  para- 
graph, then  this  Court  doth  further  order  and  adjudge  that 
the  said  Master  do  inquire  and  state  by  what  amount  the 
selling  value  of  the  said  lands  and  premises  has  been  actually 
increased  by  the  improvement  of  the  same  caused  by  the 
work  done  by  the  plaintiff  and  other  lien-holders  of  the 


(a)  It  is  doubtful  whether  this  order  is  proper  :  see  ante,  p.  96. 

(6)  The  sale  may  be  by  public  auction,  private  contract,  or  tender, 
as  the  Master  thinks  best.  The  Master  is  to  settle  the  conveyances 
to  the  purchasers  in  case  the  parties  differ  :  C.  R.  61,  89. 
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same  class  (if  any)  thereon,  and  by  materials  placed  by  the 
said  plaintiff  and  such  other  lien-holders  thereon,  and  in 
respect  of  which  they  are  entitled  to  a  lien  or  liens  under 
the  said  "  The  Mechanics'  Lien  Act." 


Appendix. 


8.  And  this  Court  doth  declare  that  the  plaintiff  and  other 
lien-holders  of  the  same  class,  entitled  to  the  benefit  of  this 
judgment,  are  entitled  to  a  charge  for  the  amounts  which 
may  be  found  due  to  them  respectively,  in  priority  to  the 
defendant  (mortgagee),  upon  so  much  of  the  proceeds  of  the 
said  sale  as  the  said  Master  shall  find  to  be  the  amount  by 
which  the  selling  value  of  the  lands  has  been  increased  by 
the  buildings  being  erected  thereon,  and  that  such  portion 
of  the  said  purchase  money  be  applied :  1st,  in  payment 
of  the  plaintiff's  costs  of  this  action  ;  2nd,  in  payment 
of  the  claims  of  the  plaintiff,  and  all  other  incumbrancers, 
including  the  costs  of  such  other  incumbrancers  which  are  to 
be  added  to  their  respective  claims,  according  to  their  priori- 
ties, and  the  residue  of  the  said  purchase  money,  if  any,  is 
to  be  paid  out  to  the  party  or  parties  the  said  Master  shall 
find  to  be  entitled  thereto. 


9.  And  this  Court  doth  further  order  and  adjudge  that  the 
said  defendant  (the  mortgagee)  may^  if  he  so  elect,  pay  to  the 
said  plaintiffs  and  the  other  lien-holders  (in  the  proportion  in 
which  they  are  entitled)  the  amount  by  which  the  selling 
value  of  said  lands  and  premises  has  been  increased  by  the 
improvement  of  the  same,  caused  I  ;  the  work  done  and 
materials  placed  thereon  by  the  plaintiffs  and  the  other  lien- 
holders  of  the  same  class  (if  any),  and  in  case  said  defendant 
{the  mortgagee)  so  elect,  the  said  Master  is  to  ascertain  without 
sale  by  what  amount  the  selling  value  of  said  lands  has  been 
increased  by  the  improvement  thereof  as  aforesaid. 

10.  And  upon  the  said  defendant  (mortgagee)  paying  into 
Court,  to  the  credit  of  this  action,  within  one  month  after 
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Appendix,  the  said  Master  shall  have  made  his  report,  the  amount 
which  the  said  Master  shall  ascertain  to  be  the  amount  by 
which  the  aelling  value  of  the  said  lands  has  been  increased 
by  the  improvement  thereof  as  aforesaid,  or  so  much  thereof 
as  may  be  sufficient  to  satisfy  the  amounts  which  shall  be 
found  due  to  the  plaintiff  and  other  lien-holders  of  the  same 
class  for  principal,  interest,  and  costs,  this  Court  doth  order 
and  adjudge  that  the  plaintiff  and  such  mother  lien-holders  do 
release  and  discharge  their  said  liens. 

11.  And  this  Oourt  doth  further  order  and  adjudge  that 
the  amount  which  may  be  so  paid  into  Court  as  last  aforesaid 
be  applied — 1st,  in  payment  of  the  plaintiff's  costs  of  this 
action  ;  2nd,  in  payment  of  the  claims  of  the  plaintiffs  and 
other  lien-holders  (including  the  costs  of  such  other  lien- 
holders  which  are  to  be  added  to  their  claims)  pari  passu, 
and  the  residue  thereof  (if  any)  .is  to  be  repaid  to  the  said 
defendant  (mortgagee). 

12.  And  this  Court  doth  further  order  and  adjudge  that  in 
the  event  of  said  defendant  [the  mortgagee)  so  electing, to  pay 
the  amount  by  which  the  selling  value  of  the  said  lands  has 
been  increased  as  aforesaid,  that  he  be  at  liberty  to  add  the 
sum  which  may  be  so  paid  by  him  as  aforesaid  to  the 
amount  of  his  mortgage  debt,  and  proceed  to  recover  the 
same  in  this  action  by  foreclosure  or  sale  of  the  mortgaged 

^  premises. 

13.  And  this  Court  doth  further  order  and  adjudge  that  in 
the  event  of  said  defendant  (the  mortgagee)  so  electing  as 
aforesaid,  and  failing  to  pay  the  amount  found  to  be  payable 
upon  such  election,  by  the  said  Master  as  aforesaid,  the  said 
premises  in  question  be  sold  as  hereinbefore  directed,  and  the 
proceeds  applied  as  already  provided,  except  that  said 
defendant  (the  mortgagee)  is  not  to  be  entitled  to  any  costs 
beyond  what  would  have  been  incurred  if  he  had  not  so 
elected. 
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26.— FORM  OF  JUDGMENT  IN  ACTION  BY  CONTRAC-      Appendix. 

TOR  WHERE  OWNER  DENIES  THAT  ANYTHING  IS  

DUE  TO  PLAINTIFF,  (a)  ■  .     ' 

{Formal  parts  as  in  preceding  fonn  No.  22. ) 

1.  This  Cuurt  doth  order  and  adjudge  that  it  be  referred  Form  of  judg- 

to  the    Master  of  the    Supreme   Court  of  Judicature,   at  "»«'***?  *«*'»" 

,      ,  .  .        .      ■■        ,  ■'y  contractor 

,  to  inquire  and  state  whether  anything;  is  due  from  where  owner 

the  defendants  to  the  plaintiffs,  in  respect  of  their  alleged  ^u"'*^."|^' 

mechanics'  lien  in  the  pleadings  mentioned.  due. 

2.  And  in  case  the  said  Master  shall  find  that  there  is  any- 
thing due  to  the  plaintiffs  from  the  said  defendants,  this 
Court  doth  further  order  and  adjudge  that  the  said  Master 
do  inquire  and  state  whether  any  person  or  persons,  and 
who,  other  than  the  plaintiffs,  except  prior  mortgagees  (if 
any)  has  or  have  any  lien,  charge,  or  incumbrance  upon  the 
estate  and  interest  of  the  defendants  in  the  said  lands  and 
premises  in  the  plaintiff's  statement  of  claim  mentioned,  and 
in  case  the  said  Master  shall  find  that  any  person  or  persons 
other  than  the  said  plaintiff  (except  prior  mortgagees)  has  or 
have  any  such  lien,  charge,  or  incumbrance,  then  he  is  to 
cause  such  person  or  persons  to  be  made  parties  to  this  action 
and  served  with  process  according  to  the  practice  of  this 
Court,  and  is  to  proceed  to  take  an  account  of  the  amount 
due  to  the  faid  plaintiffs,  and  to  such  other  incumbrancer  or 
incumbrancers  (if  any)  for  principal  and  interest,  and  to  tax 
to  them  their  costs  of  this  action,  and  the  plaintiff's  costs  of 
registering  his  said  lien,  and  settle  their  priorities. 

3.  And  upon  the  said  defendants  paying  the  amounts  which 
the  said  Master  shall  find  to  be  due  and  payable  by  them  to 
the  plaintiff,  and  such  other  incumbrancer  or  incumbrancers 
(if  any),  within  one  month  after  the  said  Master  shall  have 
made  his  report,  at  such  time  and  in  such  manner  as  the  said 


(o)  See  Boult  v,  Wellington  Hotel  Company,  D.  B.  23,  fo.  29, 
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Appendix.  Muter  shall  appoint ;  this  Court  doth  order  and  adjudge  that 
the  said  plaintiffs,  and  such  other  incumbrancer  or  incum- 
brancers (if  any),  do  release  and  discharge  their  said  liens, 
or  convey  and  assign  the  said  premises  free  and  dear  of  all 
incumbrances  done  by  them,  and  deliver  up  all  deeds  and 
documents  in  their  respective  possession  or  power  relating 
thereto  upon  oath  to  the  said  defendants,  or  to  whom  they 
shall  appoint,  or  enter  up  satisfaction  upon  the  rolls  of  their 
judgment  as  the  case  may  require. 

4.  But  in  default  of  the  said  defendants  making  such 
payments  by  the  time  aforesaid,  this  Court  doth  order  and 
■  adjudge  that  the  estate  and  interest  of  the  said  defendants  in 
,  the  said  premises  be  sold  with  the  approbation  of  the  said 
Master,  and  the  purchasers  are  to  pay  their  purchase  money 
into  the  Court  to  the  credit  of  this  action ;  and  all  proper  parties 
are  to  join  in  the  conveyances  to  the  purchasers  aa  the  said 
Master  shall  direct. 


r:;:) 


6.  And  this  Court  doth  further  order  and  adjudge  that  the 
purchase  money,  when  so  paid  into  Court,  shall  be  applied  : — 
1st.  In  payment  to  the  plaintiffs  of  their  said  costs.  2nd.  In 
payment  to  the  plaintiffs,  and  such  other  incumbrancer  cr 
incumbrancers  (if  any)  of  the  amounts  which  the  said  Master 
shall  find  due  and  payable  to  them  by  the  said  defendants 
for  principal  money,  interest,  and  costs  (other  than  the  costs 
of  the  plaintiff  as  aforesaid),  according  to  their  priorities,  and 
the  residue  of  the  said  purchase  money,  if  any,  is  to  be  paid 
to  the  said  defendants. 


(>.  And,  in  the  event  of  such  purchase  money  being  insuf- 
ficient to  pay  the  claim  (if  any)  of  the  said  plaintiffs,  this 
Court  doth  order  and  adjudge  that  the  said  defendants  do 
pay  to  the  plaintifis  the  amount  remaining  due  to  them  forth- 
with after  service  upon  them  of  this  judgment,  and  the 
JVfaster's  certificate  of  such  deficiency. 
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7.  But  in  the  event  of  the  said  Master  finding  that  there 
iB  nothing  due  fruni  the  said  defendants  tu  the  plaintiff's  in 
respect  of  their  alleged  mechanics'  lien  in  the  pleadings  men- 
tioned, this  Court  doth  reserve  further  directions  and  the 
question  of  costs  until  after  the  said  Master  shall  have  made 
his  report. 


Appendix. 


27.— FORM  OF  JUDGMENT  IN  ACTION  BY  SUB-CON- 
TRACTOR WHERE  OWNER  ADMITS  A  SUM  DUE  TO 
CONTRACTOR,  (a) 

{Formal  parts  as  in  preceding  form  A'o.  22.) 

1.  This  Court  doth  declare  that  the  plaintiffs,  and  the  other  Form  of  judg- 

lien-holders  of  the  same  class,  if  any,  entitled  to  the  benefit  P"**^"  **""" 

'  •'  bysub-con- 

of  this  judgment,  are  entitled  to  a  hen  and  charge  upon  the  tractor  where 

estate  and  interest  of  the  defendant  (oioner)  in  the  lands  and  o^*™*'  admits 

a  sum  to  be 
premises  in  the  plaintiff's  statement  of  claim  mentioned,  and  due. 

upon  the  buildings  and  erections  upon  the  same  by  virtue  of 

"  TJie  Mechanics'  Ljien  Act,"  for  so  much  of  the  price  of  the 

work  done  upon  or  materials  furnished  or  provided  by  the 

plaintiffs,  and  such  other  lien-holders,  if  any,  in  and  about 

the  buildings  erected  upon  the  said  lands  as  remains  justly 

due  to  the  said  plaintiffs,  and  such  oth^r  lion-holders,  if  any, 

to  the  extent  of  the  whole  or  such  part  of  the  amount  due  by 

the  defendant  (oivner)  to  the  defendant  (contractor)  upon  his 

contract  in  said  pleadings  mentioned  as  the  plaintiffs,  and 

such  other  lien-holders,  if  any,  may  be  found  entitled  to, 

which  amount  is  to  be  ascertained  as  hereinafter  directed, 

and  doth  order  and  adjudge  the  same  accordingly. 

2.  And  this  Court  doth  further  order  and  adjudge  that  it 
be  referred  to  the  Master  of  the  Supreme  Court  of  Judi- 
cature for  Ontario,  at  ,  to  take  an  account  of  the 
amount  due  from  the  said  defendant  (owrter)  to  the  defendant 


(a)  See  Lindop  v,  Martin,  J.  B.  3,  fo.  414 ;  and  see  J.  B.  4,  fo.  143, 
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Apitendix.     (contractor)  in  the  pleadings  mentioned  in  respect  of  all  work 
~^         done  upon,  and  material  provided  for,  the  erection  of  the 
buildings  upon  the  lands  in  the  pleadinipfs  mentioned. 

3.  And  this  Court  doth  further  order  and  adjudge  that  the 
said  Master  do  inquire  and  state  whether  any  person  or 
persons,  and  who  other  than  the  plaintitfs  (other  than  prior 
mortgagees)  has  or  have  any  lien,  charge  or  incumbrance 
upon  the  said  lands  and  erections  thereon,  under  "  The 
Medmnica'  Lien  Act"  or  otherwise ;  and,  in  case  the  said 
Master  shall  find  that  any  such  person  or  persons  has  or 
have  any  such  lien,  charge,  or  incumbrance,  he  is  to  cause 
them  to  be  made  parties  to  this  action,  and  served  with  pro- 

•       ,  cess  according  to  the  practice  of  this  Court,  and  is  to  proceed 

to  take  an  account  of  what  is  due  to  the  said  plaintiffs  upon 
and  in  respect  of  their  said  lien,  and  to  such  other  incum- 
brancers, if  any,  and  to  settle  their  priorities. 

4.  And  this  Court  doth  further  order  and  adjudge  that  the 
said  defendant  {owner)  be  at  liberty  forthwith  to  pay  into 
Court  to  the  credit  of  this  action,  subject  to  the  further  order 
of  this  Court,  the  balance  of  the  sum  of  ^88,  being  the 
amount  admitted  to  be  due  by  him  to  the  defendant  (con- 
trocar),  after  deducting  from  the  said  sum  his  costs  of  this 
action  up  to  and  inclusive  of  this  judgment  to  be  taxed,  with- 
out prejudice  to  the  right  of  the  plaintiff,  or  any  other  lien- 
holder,  to  contend  that  a  larger  sum  is  due  from  the  defendant 
{mjoner)  to  the  said  defendant  {contractor). 

5.  This  Court  doth  further  order  and  adjudge  that  upon  the 
said  defendant  paying  into  Court  such  balance  as  aforesaid, 
the  lands  in  the  pleadings  mentioned  be  thereupon  discharged 
from  the  lien  of  the  said  plaintiffs,  and  all  other  lien-holders,  if 
any  of  the  same  class,  to  the  extent  of  the  said  sum  of  9688. 

6.  And  this  Court  doth  reserve  further  directions,  and  the 
question  of  costs,  except  as  aforesaid,  until  after  the  said 
Master  sl^all  haye  made  his  report. 
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28  —FORM  OF  NOTICE  OF  SAT.E  OF  CHATTELS  TO  BE     Appendix. 
PUBLISHED  AND  SEUVED  ON  OWNER  UNDER  SUC- 
TION :)2.  V      . 

•  '  AUCTION    HA  LB. 

'  Whereas  {navte  of  person  indebted)  is  indebted  to  the  under-  Form  of  notice 
signed  in  the  name  of  $  for  [work  done  and  materials  ^^^^^[^ 

supplied  in  the  alteration  or  improvement  of  one  spring  wag-  satisfy  lien, 
gon] ,  and  three  months  have  elapsed  since  the  paid  sum  ought  under  b.  32. 
to  have  been  paid,  and  default  has  been  made  in  payment 
thereof,  notice  is  hereby  given  that  on  next,  the 

day  of  ,  at  (place  of  sale,  e.g.  the  auction  rooms  of  CD., 

No.  C  King  Street  West,  in  the  City  of  Toronto),  the  said 
[deaerihe  clmttel)  will  be  sold  by  {iMme  of  auctioneer),  by 
public  auction. 

{If  the  sale  is  to  be  subject  to  a  reserved  bid,  or  other  special 
conditions,  it  should  be  so  stated.) 


Date,  etc. 


{Signature  of  lien-holder.) 
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ACCOUNTS, 

how  taken,  on  summary  application  in  D.  0.  or  C.  C,  81,  85-7. 
parties  entitled  to  notice,  86,  87. 
ACTION  TO  ENFORCE  LIEN.    See  Lien— Sale. 

commencement  of,  73.  *    . 

to  enforce  charge,  23. 
dismissal  of,  not  granted  after  judgment,  91,  92. 
eflfect  of,  on  other  liens  of  same  class,  72. 
incumbrancers,  subsequent,  should  be  parties,  72,  92. 
how  ascertained,  93. 
when  to  be  added,  93. 
keeps  alive  other  liens  of  same  class,  72. 
lien-holders  of  same  class,  how  made  parties,  93. 

when  entitled  to  benefit  of,  77. 

mortgagee,  prior,  against,  81. 

parties  to,  31,  74. 
time  for  bringing,  31,  32. 
parties  to,  72,  73. 

adding  in  Master's  Office,  92,  93.  - 

effect  of,  9. 
prosecution  of ,  where  plaintiff  dies,  88. 

by  other  lion-holders,  88. 
registered,  time  for,  76. 
unregistered,  time  for,  70,  71. 

AFFIDAVIT.    See  Forms. 

assignee's,  verifying  claim  for  registration,  55. 
commissioner  may  take,  58. 
proving  claim  for  registration,  65. 

defects  in,  58,  59. 
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AGREEMENT  TO  WAIVE  LIEN, 
effect  of,  11-13,  33. 

iii<iuiry  should  be  made  as  to  existence  of,  13. 
invalid  as  against  persons  not  parties,  12,  33. 
must  be  in  writing,  13.        - 

ALTERATION  OF  BUILDING, 

lien  for,  12. 

ARBITRATION.    /Sfee  Awaed. 

arbitrators,  how  appointed,  50,  51,  53. 

decision  of,  final,  50,52. 
disputes  to  be  referred  to,  47,  50,  51.  > 

ARCHITECT, 

when  entitled  to  lien  for  services,  14. 

ASSIGNEE, 

of  lien-holder,  rights  of,  78,  79. 

affidavit  of,  for  registration,  55. 
when  bound  by  agreement  to  waive  lien,  12. 
"owner,"  when  bound  by  lien,  8-11. 

ATTACHMENT  OF  DEBT, 

effeqt  of,  on  lien,  57. 

AWARD, 

concurrence  of  three  arbitrators  necessary,  52. 

default  in  paying,  48,  49. 

disputing,  52.  ' 

grounds  for,  52. 
execution  of,  by  arbitrator*),  52. 
impeaching,  52. 

irregularities  which  invalid^^te,  52. 

mistake  of  arbitrators  as  to  legal  efiect  of  their  finding,  52. 
•         payment  after,  effect  of,  49. 

before,  effect  of,  50.  .  * 

rule  of  Court,  cannot  be  made,  52.        . 
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BOILER, 

when  lien  may  be  claimed  for  furnishing,  18. 

BUILDER,  . 

right  of,  to  lien,  12,  13. 

BUILDINGS.    See  Lien. 

destruction  of,  effect  of  on  lien,  21,  22. 

erection  of,  lien  for,  12,  13,  15,  19,  21. 

removing,  no  lien  for,  18.  ' 

tearing  down,  no  lien  for,  18. 

transfer  of  to  another  lot,  effect  of ,  22 - 

when  not  subject  to  lien,  20. 

CERTIFICATE.     See  Lis  Pendem. 

architects',  or  engineers',  production  of  when  condition  precedent, 

17,43. 
*  non-production  of,  when  excused,  17. 

CHARGE  ON  PRICE  PAYABLE  BY  OWNER, 

subcontractor  when  entitled  to,  23,  86-87,  39,  40,  41,  48,  44,  46. 

duration  of,  35. 
"        extent  of,  39,  41,  42. 
when  not  entitled  to,  39,  41,  42. 
suit  to  enforce,  time  for  bringing,  23. 

CHATTELS.     See  Forms. 

lien  on,  for  work,  101. 

duration  of,  102,  103. 
puBSession  of,  essential  to  lien,  103. 
must  be  lawful,  101 
sale  of  to  satisfy  lien,  authorized,  101,  105. 

notice  of,  to  be  served  and  published,  101,  106. 

proceeds,  how  to  be  applied,  102,  105,  106. 
CLAIM  OF  LIEN.     See  Forms— Liens— Registration. 

CLASS, 

lien-holders  of  same,  wh<.  are,  90,  91,  94,  96. 

how  entitled,  89. 
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CONFLICTING  RIG  HIS,  '  - 

adjustment  of,  where  i2e()i(«/ri/ ^cf  does  not  apply,  61,  66. 

CONTRACT.     See  Contractor. 

acceptance  of  imperfect  performance  of,  16. 

certificate  of  architect,  or  engineer,  17. 

non-production  of,  17. 
deviation  from,  effect  of,  15,  16. 

as  to  sub-contractor,  16-17. 

impossible  of  performance,  effect  of,  16,  16. 

lunatic,  not  able  to  make,  6. 

minor,  not  able  to  make,  6.  v 

must  be  binding  on  "  owner,"  6. 

time  for  performance,  waiver  of,  16.  • 

trustee,  making,  binds  trust  estate,  ?• 

work  under,  not  done  on  land,  17. 

CONTRACTOR.  See  Contract— Lien— Sub-Contractor. 

assignee  of,  how  far  bound  by,  agreement  to  waive  lien,  12. 

definition  of ,  8,  4.  *  ♦ 

dismissal  of,  21. 

sub-contractor  finishing  work  on,  21. 

goods  supplied  to,  on  running  account,  lien  for,  70. 

lien,  right  of,  to,  12,  13. 

costs  of  discharging,  liability  for,  80,  81. 

materials  furnished  by,  exempt  from  execution,  98-101. 

payments  by,  to  sub-contractors,  effect  of,  35,  37. 

personal  representative  of,  how  far  bound  by  agreement  to  waive 
lien,  12. 

CONVEYANCE,  ' 

Judge  of  C.  C.  or  D.  C.  may  make,  82,  87. 

CORPORATION, 

may  claim  lien,  1<1.  .'      ' 

COSTS, 

fees  payable  en  proceedings  in  C.  C.  and  D.  C. ,  82. 

of  action  to  enforce  lien,  priority  of,  96.  -    ' 

registering  discharge  of  lien,  80,  81.  ^^ 

lien,  recoverable  in  action,  89,  94.       , 
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COUNTY  COURT, 

enforcing  lien  in,  81. 

Judge  of ,  may  take  accounts,  81,  85. 

grant  conveyance,  82,  87. 

jurisdiction  of,  to  enforce  liens,  81,  83. 

vacate  lien,  90. 

restrain  removal  of  property  subject  to  lien,  63, 64. 

lis  pendens,  how  issued,  74,  76. 

certificate  of,  Judge  may  grant,  85. 
sale  of  land,  may  be  ordered  in,  87. 

COUNTY  JUDGE.    See  County  Court. 
arbitrators,  power  of,  to  appoint,  51. 

CREDIT 

eflfeot  of,  on  time  for  bringing  action  to  enforce  lien,  71. 
period  of,  to  be  stated  in  registered  claim,  75. 

effect  of  not  stating  it,  77. 
time  for  bringing  action  when  given,  77. 

DEATH,  „o* 

of  lien-holder,  lien  passes  to  personal  representative,  78. 

DISCHARGE  OF  LIEN.     See  Foems. 

costs  of  registering,  how  borne,  80,  81.       .,    ; 
,    how  effected,  79.  ' 
motion  for,  90,  98. 
wrongful  refusal  of,  80,  98. 

DIVISION  COURT.    See  Foems. 
enforcing  lien  in,  81. 
Judge  of,  may  take  accounts,  81,  85. 
jurisdiction  of,  to  enforce  lien,  81-3. 
lis  pendem,  certificate  of.  Judge  may  grant,  85. 
sale  of  land  may  bo  ordered  in,  87. 
summary  proceedings  in,  81,  84-87. 

DOWER, 

when  bound  by  lien,  6,  6.  i  .       ' 
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DRAINS, 

lien  for  constructing,  18. 

ENFORCING  LIEN.     See  Action  to  Enforce  Lien. 

ESTOPPEL, 

"owner,"  when  bound  by,  7,  26. 

EXECUTION, 

lien-holder,  when  he  may  enforce  lien  by,  83. 
lien-holder's  right  to,  against  primary  debtor,  89,  96 

when  suspended,  96. 
materials,  when  exempt  from,  98-101. 

exempted  from,  99. 

procured  by  "  owner  "  not  exempt  from,  99,  100. 

FEE  SIMPLE, 

how  bound,  under  contract  with  lessee,  23,  28,  29. 
instantaneous  seizin  of,  eifect  of,  8. 

FENCES, 

whether  lien  can  be  claimed  for  ?  18. 

FORMS, 

affidavit  verifying  claim  for  re;^istration,  109. 
discharge  of  lien,  113.       . 
appointment  of  arbitrator,  112. 
certificate  of  lis  pendens,  114. 
chattels,  notice  of  sale  of,  under  s.  32,  145. 
claim  of  lien,  for  registration,  107. 

for  wagt^s,  for  registration,  108. 

by  several,  108. 
affidavit  verifying,  109.  . 

discharge  of  lien,  receipt  in,  112. 

affidavit  verifying,  113.  - 

indorsement  on  Writ  of  Summons,  114. 
injunction  interlocutory,  126.  -  - 

perpetual,  127. 
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FOBMB— Continued. 

judgment  in  action  by  contractor,  180,  141. 

subcontractor,  133,  135,  148. 
against  prior  mortgagee,  13(>. 

lis  pendens  t  certificate  of,  114. 

notice  of  sale  of  chattels  under  s.  82,  146. 

to  "  owner,"  by  sub-contractor  under  s.  11,  111. 
order.    See  Injunction. 

enforcing  lien  in  D.  C.  or  C.  C,  129.  - 

vacating  lien,  127. 
Statement  of  claim  in  action  by  contractor,  116. 

sub-contractor,  119. 
for  charge  on  moneys  under  a.  11, 123. 

ten  per  cent,  of  price  under  s.  9, 
124. 
^        lienoninterestof  married  woman,  124. 

relief  against  prior  mortgagee,  124. 
summons  in  C.  C.  or  D.  0.  to  enforce  lien,  128. 

FUTURE   ADVANCES, 

-   mortgage  to  secure,  effect  of,  11,  30. 

FURNACE, 

when  lien  may  be  claimed  for,  18. 

GRADING,  •  . 

no  lien  for,  18. 

HAULING, 

materials,  when  no  lien  for,  18. 

HIGH  COURT.     &'ee  Action  TO  Enfoece  Lien— Forms. 

enforcing  lien  in,  88,  89.  ,  ,,^-, 

HOISTING,  " 

materials,  lien  for,  18. 

HUSBAND  AND  WIFE.    /See  Dower. 

wife's  interest  when  bound  by  contract  with  husband,  6,  6,  7, 32,  33. 
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INCUMBRANCERS, 

how  made  parties  to  action  to  enforce  lien,  72,  73. 
inquiry  as  to,  how  directed,  130,  141,  133,  136,  148. 

INJUNCTION.    See  Forms. 

restraining  removal  of  buildings,  etc.,  63. 

by  whom  granted,  63,  64. 
INSTANTANEOUS  SEIZIN, 

owner  ha.  ng,  effect  of  on  lien,  8,  26,  26. 

JUDGE.     See  County  Court — County  Judoe  -  Division  Court. 

JUDGMENT.     See  Forms. 

LABOURER.    See  Wages. 

right  of,  to  lien,  12, 13. 

LAND.     See  Lien — Sale. 
bound  by  lien,  23-28. 
when  free  from  liability  to  lien,  19,  20. 

LEASEHOLD, 

lien  on,  24. 

LESSOR, 

interest  of,  how  bound  on  contract  with  lessee,  23,  28,  29. 

LIEN.    See  Action  to  Enforce  Lien— Execution— Forms 

action,  to  enforce,  unregistered,  time  for,  70,  71. 

.-;;.■  registered,  time  for,  75,  76. 

other  lien-holders  entitled  to  benefit  of,  88. 

to  file  claims  in,  88. 
agreement  to  waive,  efiect  of,  11. 

must  be  in  writing,  18. 

who  bound  by,  12,  13.  ' 

amount  for  which  it  may  be  claimed,  18,  22t,  23. 

architect,  when  entitled  to,  6,  14. 

assignment  of,  78,  79. 

binds  land  only,  on  which  work  done,  26,  27. 

building,  on,  28. 

removed  or  destroyed,  effect  of  on,  21,  22. 

when  not  liable  to,  20. 
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LIEN  —Continued.  * 

chattels,  on,  nature  of,  101,  102. 

arises  only  under  contract,  104. 
contrary  to  contract,  none,  104. 
credit,  effect  of  on,  104. 
duration  of,  102,  103. 
general,  what  is,  102. 
particular,  what  is,  102. 
parting  with  possession,  effect  of  on,  103. 
.     possession  essential  to,  103. 

must  be  lawful,  104 
sale,  to  satisfy,  authorized,  101,  105. 

how  to  be  advertised,  101,  102,  105. 
proceeds,  how  to  be  applied,  105,  100. 
vendor  cannot  purchase  at,  105, 
security,  effect  of  taking  on,  104. 
claim  of,  for  registration,  55,  58. 

defects  in,  58. 
form  of.    -See  Forms 
verification  of,  55,  58. 
classes  of,  see  infra^  Same  Class. 
commencement  of  work,  how  far  essential  to,  20. 
contract  must  be  binding  en  "owner,"  6. 

contractor's,  extent  of,  14.  ^ 

when  contract  with  different  "  owners,    27. 

» 

corporation  may  claim,  14. 

costs  of  registering,  recoverable,  89,  94. 

discharge,  how  borne,  80,  81. 

wrongful  refusal  to  discharge,  98. 
County  Court.    See  County  Court. 
date  at  which  it  commences,  20,  21. 
death  of  person  entitled  to,  effect  of,  78. 
discharge  of,  79. 

how  effected,  79. 

wrongful  refusal  of,  80,  98. 
Division  Court.     See  Division  Court. 
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LIEN— C'o/t/tniw/. 

dowress,  where  bound  by,  5,  G.  » 

duration  of,  54,  66,  70,  71.  75-77. 

employment;  entitling  to,  20. 

enforcing  in  High  Court,  88      See  Action  to  Enforce  Lien, 

County  Court,  and  Division  Court,  81-87. 
execution,  nfe  Execution. 
extent  of  land,  subject  to,  27,  28. 
injunction,     i^ee  Injunction. 
instantaneous  seizin,  effect  of,  on,  8,  25. 
insurable,  22. 
interest,  bound  by,  5,  24,  25. 

only  such  can  be  sold,  26. 
land,  on,  28. 

sale  of,  in  execution,  effect  of,  22. 
whe:i  exempt  from,  20. 
leasehold,  liability  to,  23. 
lessor's  interest,  wliere  bound  by,  28. 
lien-holder.     See  Lien- Holder. 
locomotive,  none  for,  19. 
lunatic,  none  against  land  of,  6. 
machinery,  may  be  claimed  for,  12,  13. 

portable,  none  for,  19. 
materials,  may  be  claimed  for,  12,  13,  19. 

incorporation  of,  in  building,  where  necessary,  19. 
minor,  none  against  land  of,  0.  ^ 

mortgaged  land,  on,  23. 
mortmain.    iSee  Mortmain. 
motion  to  vacate,  97,  98. 
notice  of,  when  to  be  given  to  "  owner,"  38. 
"  owner's  "  interest  in  land  only  bound  by,  5. 

assignees  of,  how  far  bound  by,  8,  11. 
payments,  under  contract,  how  far  discharge  of,  35-37. 
wrongful  by  "  owner,"  effect  of,  30. 
contractor,  effect  of,  38. 

"  owner  "  not  liable  for,  37. 
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pre-emption,  right  of,  may  be  bound  by,  2(;. 

prior  mortgayoo,  interest  of,  liow  far  boun.d  by,  23. 

priority  of,  .set!  Pkiobity.  w  • 

proceedings  to  enforce  in  C.  0.  or  D.  C. ,  81,  81-87,  and  see  Forms. 

property  afiected  by,  18,  23,  24,  25. 

not  to  be  removed,  63.  ^ 

purchaser,  without  notice  from  "  owner,"  rights  of  as  against,  56,  57. 
registered,  time  for  bringing  actitm  to  enforce,  76. 

when  it  ceases,  75,  77. 
registration  of,  time  for,  55. 

annulling,  90. 
•     necessary  to  secure  priority,  68.    -See  Registration. 

particulars  for,  65. 
Registry  Act,  how  it  affects,  61,  63,  64. 
relates  back  to  commencement  of  work,  21. 
remedying  defects  in  work,  effect  of  in,  70. 
removal  of  property  affected  by,  see  Injunction. 
sale  of  property  subject  to,  see  Sale. 
same  class,  of,  how  entitled,  89. 

what  is,  90,  91,  94,  95. 
security  for,  on  vacating,  90. 

taking,  effect  of,  on,  69,  76. 
separate  buildings  on  distinct  parcels,  27. 

several,  how  to  rank,  89. 
statutes,  former,  affecting,  2,  3. 

statutory  right,  is  a,  2,  3. 
sub-contractor,  entitled  to,  28. 

right  of  to  register,  considered  objectionable,  14. 
subsequent  incumbrancer,  gainir?  priority  to,  by  registration,  H,  9, 

63,  68. 
unregistered,  when  it  ceases,  70,  71. 

time  for  enforcing,  70,  71. 

vacating,  80.  ,         ,     *      «« 

Master  in  Chambers  may  make  order  for,  yy. 

on  giving  security,  90, 
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wages,  for,  32. 

property  affected  by,  32. 
registration  of,  59. 
several  may  be  combined,  50. 
waiver  of,  by  taking  security,  69. 
agreement,  11. 

etteotof,  12,  13. 
must  be  in  writing,  18. 
work,  for  which  it  may  be  claimed,  18. 

done  partly  on  land  of  '*  owner  "  and  partly  on  land  to  whish 

he  has  no  title,  27. 
need  not  be  done  on  land,  17,  18. 

LIEN-HOLDERS.    See  Action  to  Enforce  Libn— Contractor — Likn  — 

SUB-OONTRACTOR. 

action  by,  to  be  for  benefit  of  others  of  same  class,  88,  91. 

several  may  join,  88,  91. 

agreement  by,  to  waive  lien,  effect  of,  11. 

inquiry  as  to,  13. 
assignment  by,  78. 

must  be  in  writing,  79.  ' 

attaching  creditor,  right  of  as  against,  57. 

charge  on  price,  see  Charoe  on  Price  Payable  by  Owner.    . 

classes  of,  how  ascertained,  94,  95. 

death  of,  rights  of  personal  representatives,  78. 

prosecution  of  claim  on,  88. 

disputes  as  to  claims  against,  47> 

employment  of,  entitling  to  lien,  20. 

intervening  in  actions  brought  by  another  of  same  class,  88,  91. 

notice  to  of  prior  unregistered  claims,  effect  of,  62. 

priority  of,  see  Priority. 

registered,  rights  of,  61,  62,  75-77.     See  Reqistration. 

sale  by,  of  chattels,  subject  to  lien,  lot,  105. 

cannot  purchase  at,  105. 

proceeds,  how  to  be  applied,  102,  105,  106. 
unregistered,  rights  of,  70,  71. 
wages,  for,  rights  of,  32,  36-42,  ^     . 
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LIGHTNING  ROD, 

whether  lien  can  be  claimed  for,  18. 

LIS  PENDENS.    See  Forms. 

certificate  of,  when  to  be  registered,  71,  74,  76. 
how  issued,  74. 

signed  and  verified  for  registration,  74,  76. 

registration  of,  75. 
form  of.    See  Forms.  ' 

LUNATIC, 

unable  to  contract,  (>.  .  .  < 

McVEAN  V.  TIFFIN, 

difficulty  in  reconciling  with  Statute,  10. 
how  reconcileable  with  Afafcina  V.  2?o6iHio»,  9. 

subsequent  legislation,  effect  of ,  on,  10. 

MACHINERY.     .See  Lien. 

incorporation  of,  in  building,  when  necessary,  19,  29. 

lien  may  be  claimed  for,  12,  13. 

portable,  no  lien  for,  19. 

removal  of,  maybe  restrained,  58,  54. 

sale  of,  may  be  ordered,  89,  94. 

MACHINIST, 

right  of,  to  lien,  12, 13. 

MARRIED  WOMAN.     See  Husband  and  Wife. 

MASTER  IN  CHAMBERS, 

jurisdiction  of,  to  vacate  lion,  97. 

MASTER  OF  TITLES. 

lien,  when  to  be  registered  with,  67. 

MATERIAL-MEN, 

rights  infer  se,  19. 

MATERIALS.     See  Lien. 

execution,  exempted  from,  when,  98-101. 
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incorporation  of,  in  building,  how  far  nocessary,  19,  29. 
lien  may  bo  claimed  for,  12,  13. 
roi?i»tration  of  lien  for,  68. 

MECHANIC.     See  Chattels — Lien— LiEN-HrLOER. 
right  of,  to  lien,  12,  13. 

MINER, 

right  of,  to  lien,  12,  13. 

MINOR, 

may  claim  lien,  14. 

unable  to  cont'^act  ao  as  to  bind  hia  own  estate,  6. 

MORTGAGE,     ^'ee  Mortoaoee. 

future  advances,  to  secure,  effect  of,  11,  30. 

MORTGAGEE, 

prior,  meaning  of,  29,  30. 

actual  notice  of  lien,  effect  of,  30. 

landlord  leasing  with  right  to  purchase,  not  to  be  treated 
as,  32. 

parties  to  action  to  enforce  lien  against,  31. 

payments  by  owner,  how  to  be  credited  against,  31. 

priorities  of  lien  holders,  as  against,  30. 

rights  of  lien-holders,  as  against,  23,  24,  29,  30. 

time  for  bringing  action  against,  81. 
subsequent,  right  of  lien-holder  as  against,  8-10. 

MORTMAIN  ACT, 

devise  to  pay  mechanics'  lien,  is  subject  to,  20. 

NOTICE.     See  Forms. 

of  lien,  act  al,  eif.ct  of,  on  prior  registration,  10. 
sub-contractor,  to  give,  38,  40,  43. 
prior  claim  to  lien-holder,  effect  of,  on  lien,  G2. 
sale  of  chattels,  nee  Forms. 

OWNER.    iJce  Contract— Lien. 
accepting  work,  16. 

aubjeot  to  remedyinfjf  defect,  78. 
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assignees  of,  right  of  lien-holder  against,  63. 
how  far  bound  by  lien,  8. 
prior  registration  of  claim  of,  8,  9,  63. 
consent  of,  necessary,  4,  7- 
contract,  right  to  proper  performance  of,  16,  16. 

default  in  performance  of,  ettect  on  liability  of,  16. 
definition  of  term,  3,  4. 

does  not  warrant  that  work  can  be  done  according  to  plans,  15,  16. 
estoppel  of,  7,  26. 

includes  persons  claiming  under  lien,  4,  5,  8,  9. 
interest  of,  alone  bound,  6. 
liability  of,  extent  of,  42,  43. 
notice  to,  of  lien  of  sub-contractor,  38,  40,  43. 

effect  of,  49. 
payments  by,  to  contractor,  effect  of,  36-38. 

sub- contractor,  effect  of,  49,  60. 

when  authorized,  46. 
possession  by,  effect  of  where  contract  imperfectly  executed,  15. 
price  to  be  paid  by,  charge  on,  in  favour  of  sub-contractor,  23. 
ten  per  cent,  of,  may  be  retained,  33,  34. 

retention,  how  far  compulsory,  40. 
privity  of,  to  contract,  necessary,  4,  7. 
sub-contractor's  claim  against,  limited,  34. 

payment  of,  by  owner,  46. 
waiving  conditions  as  to  time,  16. 
PARTIES  TO  ACTIONS  TO  ENFORCE  LIENS, 
adding  in  Master's  Office,  effect  of,  9. 
defendants  by  writ,  who  should  be  made,  72,  73,  74. 
prior  registered  deeds,  claiming  under,  59. 

PAYMENT, 

award,  of,  default  in,  48,  49. 

by  owner,  validity  of,  35-38,  46,  49,  50. 

exceeding  90  per  cent,  of  price,  36-38. 

contractor,  validity  of,  36-38. 

sub-contractor,  val.dity  of,  35-08. 
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POSSESSION.    .See  Chattels— Owner. 

PERSONAL  REPRESENTATIVE. 

agreement  to  waive  lien,  when  bound  by,  12. 
of  deceased  lien-holder,  entitled  to  lien,  78. 

PRE-EMPTION, 

visfht  of  may  be  bound  by  lien,  26. 

PRICE  TO  BE  PAID  BY  "  OWNER," 

charge  on,  in  favour  of  sub-contractor,  35-37,  39-44,  46. 

payments,  how  far  valid,  85-88. 

retention  of  10  per  cent,  authorized,  33-34, 

PRIMARY  DEBTOR, 

consent  to  payment  of  debt  by  another  when  necessary,  50. 

default  of  in  paying  creditor,  48,  49. 

disputing  award,  remedy  of,  50. 

effect  of  payments  made  by  others  to  creditor,  49,  50. 

execution,  liability  of,  to,  89,  96. 

right  of  lien-holder  to  when  suspended,  96. 
who  is,  48. 

PRIORITY, 

of  liens  generally,  41. 

for  wages,  36,  41,  66,  67. 
how  affected  by  notice,  62. 

prior  registration,  8,  68. 

PROMISSORY  NOTE.     See  Security. 

PUBLIC  BUILDINGS, 

not  liable  to  lien,  20. 

RAILWAY, 

land  of,  not  liable  to  liens,  20. 

RECEIPT  IN  DISCHARGE  OF  LIEN.     Sec  Forms. 
contents  of,  79,  bO. 
registration  of,  79. 
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REGISTRAR.    See  Registration. 

REGISTRATION, 

of  lien,  55. 

costs  of,  recoverable,  89,  94,  and  see  Costs. 
discharge  of,  order  for,  when  mad  3,  90,  see  Fokms. 
duty  of  Registrar,  60,  69. 

omission  of,  iti  effect,  61. 

effect  of,  61-63. 

fee  for,  60. 

form  of  claim  for,  65.     .*?ee  Fokms. 

defect  in,  58,  59. 

verification  of,  55. 
how  far  necessary,  56. 
Master  of  Titles,  where  made  with,  57. 
time  for,  65,  68. 

computation  of,  66. 

vacating,  90. 

on  giving  security,  90. 
order  for,  see  Foems. 
wages,  for,  56. 
Us  pendens,  when  necessary,  71,  74,  75. 
land  in  different  divisions,  67. 
notice,  effect  of  on  prior,  61 .  62. 
prior,  effect  of  as  against  lien,  8,  9,  10,  68. 

notice,  effect  of  on,  10^  11,  62. 
priority,  how  affected  by,  8,  9,  10,  68. 
Registry  Act,  application  of,  to  liens,  56,  61-64. 

principle  of,  64. 
time  for,  of  liens  for  wages,  65. 

other  liens,  68. 
wages  liens,  66. 

BEGISTKY  ACT.     See  Registration. 
REPAIRS, 

f 

lien  for,  12. 
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SALE, 

of  chattels,  see  Chattels. 

land.  Court  may  order,  87,  89. 

judge  of  C.  0.  and  D.  C.  may  order,  81,  87. 

execute  conveyance,  82,  87. 
proceeds,  how  distributable,  89,  96. 
time  within  which  it  may  be  ordered,  89,  93. 
machinery,  may  be  ordered,  89,  94. 

SECURITY, 

effect  of  taking,  on  lien  on  land,  66,  69. 

chattels,  104. 
vacating  lien,  on  giving,  90. 

SPECIFICATIONS, 

contract  must  be  performed  according  to,  15-17. 
owner  does  not  warrant  they  can  be  carried  out,  15,  16. 

STATEMENT  OF  CLAIM.     See  Forms. 
when  demurrable,  118. 

STATUTES, 

former  respecting  mechanics'  liens,  2,  3. 
interpretation  of,  8. 

SUB-CONTRACTOR.     -S'ee  Arbitration— Lien— Reqibtration. 

charge  on  price  to  be  paid  by  "  owner,"  when  entitled  tc,  23,  85-37, 

39,  40,41,  43,  44,  40. 
contractor  in  default,  rights  of,  when,  16. 
definition  of  term,  3,  4. 

disputed  claim  of,  to  be  referred  to  arbitration,  50. 
finishing  work  on  distAissal  of  contractor,  21. 
lien,  I'ight  to,  24. 

considered  objectionable,  14. 
limit  of  claim,  aj^ainst  '"owner,''  84. 
materials  furnished  by,  lien  for,  14. 

exemption  of,  from  execution,  98101. 
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SUB-CONfR  \.GTOB.— Continued. 

notice  of  lien,  to  be  given  to  "owner,"  38,  40,  43,  44. 
neglect  to  give,  eflTect  of,  38,  40. 
time  for  giving,  43,  46. 
payment  of,  by  "owner,"  46. 
by,  effect  of,  36,  .37. 
to  prej  udice  of,  effect  of,  35. 
registering  lien.     See  Registration. 

time  for,  76. 
waiving  lien,  agra^^ment  for,  effect  of,  11,  12. 
work  of,  must  be  in  accordance  with  contract  with  "owner,"  16. 

SUMMARY   APPLICATION.     See  Forms. 
in  0.  C.  or  D.  C,  to  enforce  lien,  81. 
proceedings  on,  81-87. 

SUMMONS.     Sec  Forms. 
TEARING  DOWN  BUILDINGS, 
no  lien  for,  18. 

TENANT   AT  SUFFERANCE, 

cannot  bind  interest  of  owner  of  fee,  5. 

TEN  PER  CENT.  OF  PRICE, 

charge  on,  sub-contractors  entitled  to,  35,  89-41. 
but  not  when  coi:  tractor  in  default,  41,  42. 

TIME, 

computation  of,  for  registering  lien,  66,  69. 

where  defect  remedied,  70. 
where   goods    supplied   piece- 
meal, 69. 

for  action  to  enforce  registered  lien,  75,  76. 

unregistered  lien,  70,  71. 
against  prior  mortgagee,  31,  32. 
registeving  lien,  68. 

for  wages,  65,  ()6. 
lis  pendtim,  71,  75. 
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VACATING  LIEN.     Sec  Lien. 

WAGES, 

lien  for,  32,  33. 

priority  of,  41,  42. 

privileges  of,  7,  32,  83,  36,  39,  42. 

resfistration  of,  66,  65,  66. 

time  for,  65,  66. 
WAIVER, 

of  contract,  by  "owper,"  16. 
*  lien,  agreement  for,  effect  of,  11-13. 

must  be  in  writing,  33. 
by  taking  security,  69,  104. 
WIFE, 

interest  of,  when  bound  by  lien,  5,  6,  7,  32,  33. 

WORDS, 

interpretation  of,  3. 

WORK.     See  Lien — Lien-Holdee— Registration. 

acceptance  of  defective,  subject  to  defect  being  remedied,  78. 

completion  of,  after  delay,  effect  of,  78. 

lien  for,  12,  16. 

must  be  in  accordance  with  contract  with  "  owner,"  16. 

need  not  be  done  on  the  land,  17,  18. 

WRIT  OF  SUMMONS, 

indorsement  on,  114. 
parties  to,  72,  73,  64. 
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